COMMUNITY INFRASTRUCTURE LEVY
What is the Community Infrastructure Levy?

The Community Infrastructure Levy (CIL) is a flexible, new, hypothecated local levy which local authorities in England and Wales can choose to introduce to fund infrastructure in their areas. CIL will be a valuable top-up for local communities who wish to see additional facilities in their area such as roads, public transport, open space or health centres, though it won’t replace the need for mainstream public funding.
CIL will be charged on most types of development and is forecast to raise an additional £700m per year by 2016. Local authorities can choose the CIL rate that they wish to set, but must set this out in a new legal document (a ‘charging schedule’) which is independently examined to ensure that it is evidence-based and appropriate for the local area.

In July 2009 the Government conducted a full formal consultation on draft regulations implementing CIL. The consultation ended on 23 October 2009 and 392 responses were received from across the development industry, local and regional government, and from voluntary and community bodies. The consultation showed that the CIL concept continues to enjoy broad support from both developers and local authorities as a faster, more certain, transparent and fairer system than the present negotiated system of planning obligations which causes delay. 

Why introduce CIL now?

CIL is a radical reform aimed at helping local communities meet the challenge of sustainable growth over the long term. This is the right time to introduce CIL so that developers and local authorities alike can plan with confidence as to the regulatory framework they will face as the economy heads towards recovery. If we are to build a stronger infrastructure planning and delivery framework we cannot go into the next economic cycle with the same tools as the last one.
Main changes to CIL following consultation

In the light of the consultation the Government has made significant improvements to the Regulations which it believes will receive a broad welcome among consultees. The key changes improve fairness, remove unnecessary procedures, clarify key concepts and substantially increase the flexibility of CIL. These changes strike the right balance between giving local authorities the flexibility to decide how to operate CIL locally and the need of developers for certainty and consistency across the country.
The final Regulations:

· double the standard payment period to 60 days, compared with the 28 days proposed in the consultation, to ease cash flow for developers; and there will be new provision for payment by instalments once liabilities exceed a threshold, providing up to 240 days to pay in the case of the largest liabilities (regulation 70);
· require CIL to be levied on the net additional increase in floor space as a result of a development, whereas the consultation had proposed that CIL be levied on the gross floorspace of the new development (regulation 40); 

· allow payments of CIL in-kind in the form of land, where the authority agrees, and provided that land is transferred with the intention of providing infrastructure on it and to the same timescales as cash would otherwise be paid (regulation 73);

· allow up to 100% CIL relief to be offered in very exceptional circumstances to certain developments which would otherwise not proceed, provided that the authority agrees, and subject to certain thresholds, an independent assessment of development viability, and compliance with EU state aid rules (regulations 56 – 58);

· enable the Secretary of State to direct that authorities may ‘prudentially’ borrow against future CIL income should the Government conclude that, subject to the overall fiscal position, there is scope for local authorities to borrow against CIL revenues. This would allow infrastructure provision to be unlocked earlier in development – for example by providing short term bridging finance for infrastructure which is then repaid by a development’s CIL receipts (regulation 60);
· provide additional reliefs for developing charities beyond those announced in the consultation, in line with the Government’s commitment to the voluntary and community sector (regulations 43 – 48);

· provide full 100% exemption from CIL for most types of affordable housing, subject to the same conditions as the proposed charities relief, protecting the delivery of up to 1,300 affordable homes (regulations 49 – 54);
· enable authorities to draw the administrative costs of CIL from CIL receipts, subject to a 5% cap to protect infrastructure funding – a facility that is similar to that used under the existing system (regulation 61);
· new powers for the independent examiner to determine the format and procedure of the examination into local CIL rates to ensure that the examination is efficient, accessible and effective (regulation 21). 
A large number of more technical changes have also been made to improve workability. These include:
· A three year transitional period to 6 April 2013 before CIL will be charged on development enabled through permitted development orders (General Permitted Development Order, Local Development Orders, Enterprize Zones) (regulation 128);

· Simplified requirements for the quarterly transfer of funds between collecting and charging authorities, where these are separate, for examples where London Boroughs collect CIL set by the Mayor of London (regulation 76);

· Requirements for local authorities to report on CIL income and expenditure to local communities aligned with the deadline for the Annual Monitoring Report on planning, allowing authorities to make use of this existing reporting mechanism (regulation 62);

Planning obligations

The consultation also proposed radical change to the existing system of planning obligations. The final Regulations:

· place into law for the first time the Government’s policy on use of planning obligations; the Regulations confirm the Government’s proposal in its consultation document that from 6 April 2010 it will be unlawful for a planning obligation to be taken into account in a planning decision on a development which is capable of being charged CIL if the obligation is not (amongst other things) directly relevant to and reasonably related in scale and kind to the development. To support this change the Government will shortly consult on a new policy statement on the appropriate usage of planning obligations (including to cover development which is not capable of being charged CIL) (regulation 122).

· double the length of the proposed transitional period after which planning obligations designed to collect pooled contributions (‘tariffs’) may not be used to fund infrastructure which could be funded from CIL. The Government’s consultation document proposed to completely turn off tariff-style planning obligations from 6 April 2012. The transitional period will now end nationally on 6 April 2014 (and locally on the day that a local authority begins to charge CIL if earlier) (regulation 123(4));
· allow very limited pooled contributions (up to five developments) towards infrastructure which could be funded from CIL. The Government’s consultation document proposed to completely turn off tariff-style planning obligations through an additional new test which would only allow contributions to be sought from a development if it was the sole development generating the impact which needed mitigating through an obligation (the “solely” test). The Government will now allow contributions to be sought from up to five developments; beyond five developments the Government considers that such arrangements amount to a tariff and should be implemented through CIL (regulation 123(3)).
· introduce locally on the day that a local authority begins to charge CIL, a further scale back of  planning obligations designed to prevent charging for the same infrastructure through both CIL and planning obligations. The Regulations state that a local authority may not take a planning obligation into account in a planning decision if that obligation seeks to fund infrastructure which the authority has said it will fund through CIL - thus ensuring that developers are protected from ‘double charging’ (regulation 123(2)). 
The Regulations contain special transitional arrangements to reflect existing commitments by the Government and the Mayor of London to use planning obligations to raise revenue for Crossrail (regulation 123(4)).

Next steps

The Community Infrastructure Levy Regulations 2010 were laid before the House of Commons on 10 February 2010 and will, subject to approval by MPs, come into force on 6 April 2010.

The coming into force of Regulations marks the end of over two years of intensive work on the statutory framework underpinning CIL, working closely with the development industry, local government, and planning community. The Government will now move to the next phase of delivery. This will include: 

· a new policy on planning obligations to reflect the introduction of CIL and deliver the Government’s Planning White Paper (2006) commitment to streamline planning policy; this policy will form an Annex to the new Development Management PPS on which the Government launched a consultation in December 2009;
· new guidance and support for local authorities considering introducing CIL; discussions have already begun with the Local Government Association and others to establish what tools are needed;

· preparations for charging and collection systems, for example to design and publish the legal forms required by the Regulations, adjust 1APP and establish systems for appeals to the Valuation Office Agency and the Planning Inspectorate.
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