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Re; Consultation on the Implementation of the Sustainable Drainage Systems Provisions in Schedule 3 of the Floods and Water Management Act

The HBF welcomes the opportunity to respond to the Consultation on the Implementation of the Sustainable Drainage Systems provisions in Schedule 3

 of the Flood and Water Management Act 2010. 

We should point out from the start that we have serious concerns surrounding not only this consultation but also the National Build standards consultation which closed back in January.

We mention the National Build standards as our view has always been consistent in the need to have a parallel approach to both the mandatory build standards and the SuDs standards. Our fear which we have voiced on many occasions in the past two years is that failure to do this could well result in some surface water sewers being left unadopted or ‘orphaned’.

From a developer perspective SuDs are closely aligned to the design, construction and adoption of foul sewers. Both effect each other and therefore should be looked at together. It therefore follows that the implementation of both of these sets of standards should be at the same time.
Question 1: We have based our proposals on the evidence, outlined in our

Impact Assessment, of the impact of surface runoff on future development and

the benefits of SuDS. Do you have any additional evidence that may alter the recommendations of the Impact Assessment?

Our view from HBF members indicates that the Impact Assessment does not represent an accurate picture of the true costs associated to the provision of SuDs.

We have previously provided DEFRA with evidence that SuDS can have large land take implications. This will seriously impact on the viability of housing developments.
Question 2: we propose that SAB approval will not be required for the first 12

months for:

Developments that already granted planning permission before

commencement; or

Developments with one or more reserve matters where an application for

approval of the reserve matter(s) is made; or

A valid planning application that was submitted before commencement

Do you agree with this approach for transitional arrangements, if not please explain why? 
The time allowed is in our members view to short. Developments already going through the planning process will more than likely have a surface water drainage strategy in place. These should be allowed to go through unchanged.as to change during the planning process could undermine a developments viability. 
Question 3: we propose implementing on the common commencement date of 1 October 2012; do you agree this is reasonable? If not would you prefer an implementation date of April 2013, October 2013 or after 2013?

We have always felt that the SuDs standards and the Mandatory Build Standards should have the same commencement date. This is something we said in our response to the Mandatory Build Standards consultation.

Introduction date should be delayed until it is clearly established that the SABs have the required resources and experience in place. If this does not happen then the SAB could seriously delay the commencement of new homes which carries a cost for the house builder. We have relayed this comment to DEFRA on many occasions.
Question 4: we understand that there may be capacity issues for SABs to meet their new duty to approve drainage. We are therefore considering whether to phase implementation of the requirement for approval. Do you think a phased approach is necessary?

Yes the phased approach outline is necessary. We hope this will enable SAB’s to be able to build up the resource and experience base necessary to avoid any delays in the production of new homes. This has and remains to be a serious concern for us and we believe that DEFRA should consider this very carefully.
Question 5: do you agree that development under a Neighbourhood Development Order should be exempt from the requirement of SAB approval?

No we do not agree that development under a Neighbourhood Development Order should be exempt from the requirement of SAB approval. It is important that there is consistency in all areas.
Question 6: drainage for surface runoff should be sustainable and affordable to build and maintain. Do the National Standards deliver this, if not please explain why?

Our members believe that the national standards do not deliver surface water runoff that is sustainable and/or affordable.
Question 7: affordable sustainable drainage systems for surface runoff are  comparable in costs with conventional alternatives. Do you agree?

Our previously submitted information to DEFRA confirms that these systems are not comparable in terms of costs. As we have previously mentioned above ground SuDS infrastructure has land take implications. This can seriously affect the viability of a development. Our members report that the land take can be anything from 5% to 25%. Extra over costs for these systems therefore works out to be anything from £1000 to £3000.
Question 8: we propose that the SuDS Approving Body must determine an

application for approval within 12 weeks where it relates to major development

or a county matter and 7 weeks where it relates to other development. But

could applications be determined in less time?

If yes, please specify reduced time to consider applications:

1 week less

3 weeks less

5 weeks less

To tie in with the planning process we would have thought that the determination periods should be 9 weeks and 4 weeks and that these should be supported by guaranteed standards of performance with penalties attached for non performance. Any delays caused will have serious cost implications to house builders and will delay the start of building new homes.
Question 9: do you think guidance for calculating the amount required for a

non-performance bond is necessary?

We have serious concerns about the provision of a non performance bond, particularly if it anything more than the current amount of 10% of the contract value. In fact we do not believe that a bond is imposed on what is primarily domestic surface water drainage.

There is also no mention in the consultation about the proposed Accredited Contractors scheme which would negate the need for bonds. We are at the HBF in the process of looking at the whether the current way of providing bonds is the correct model to follow moving forward.
Question 10: do you agree with our proposals to set approval fees for three years? If you disagree, please explain why and provide any supporting evidence

Yes we would agree in principle to this. After the 3 years the only increase we would expect to see would be inflation. 
.

Question 11: we propose that the fee for each inspection of the drainage system should be set on a cost recovery basis rather than to a fixed fee. Do you agree with this proposal?

A cost recovery basis would appear to be a more fair way but in these fees have been over inflated by not acceptance of what the developer indicates the contract will cost.
Question 12: we propose to make arrangements for fees for applications to vary an approval, re-submitted applications, discounted fees, and fees for cross area approvals as well as the refunds of application fees. Do you agree that this covers all the scenarios for which fees are likely to be needed? If not, please explain what is missing and provide further explanation if required.

As long as the costs are both reasonable and transparent the fees appear to be acceptable.
Question 13: we propose setting a time limit of 21 days for statutory consultees to respond to the SAB. Do you agree with the timeframe proposed?
We would agree with this on the assumption that we are talking calendar days
Question 14: we propose to give enforcement powers to the SuDS Approving Body and the local planning authority. Do you agree?

With this in force there would be no need for a non performance so that being the case we would agree.
Question 15: do you agree that the proposed powers of entry are reasonable and proportionate, if not please explain why?

We have no comment to make surrounding this.
Question 16: we propose that claims for compensation related to powers of entry and temporary stop notices must be submitted within 12 months of the powers being exercised or the notice being withdrawn/ ceasing to have effect.

Do you agree, if not please explain why?

We have no comment to make surrounding this.

Question 17: we propose that, as in planning, a time limit of four years is set for when the SuDS Approving Body is able to give an enforcement notice? Do you agree, if not please explain why.

We do not believe that 4 years is long enough.
Question 18: are the criminal offences proposed in the draft statutory instrument appropriate and proportionate?

We have no comment to make surrounding this.
Question 19: we propose to provide similar procedures for appeals against SuDS enforcement notices to those which currently apply to planning enforcement appeals (written representation, hearing or inquiry). Do you agree, if not please explain why?
Question 20: we propose a register of SuDS enforcement notices which mirrors the register for planning enforcement notices. Do you agree?

Question 21: for the purpose of the SAB's duty to adopt, "sustainable drainage system" means those parts of a drainage system that are not vested in a sewerage undertaker.

Do you agree this provides certainty and clarity on what is adoptable by the SAB? If not please provide an alternative definition.

Question 22: the SAB‟s duty to adopt does not apply to a single property drainage system. We propose that "a drainage system or any part of a drainage system is to be treated as designed only to provide drainage for a single property if it is designed to provide drainage for any buildings or other structures that, following completion of the construction work, will be owned, managed or controlled by a single person or two or more persons together".Is our definition clear on what will or will not be adopted? if not please provide an alternative definition.

We believe that the same wording should be used as in the Mandatory build standards. This would provide some consistency.
Question 23: we propose that the SAB should determine a request for adoption within 8 weeks of receiving the request. Do you agree with this timeframe?

We do not see why this should be any longer than 20 working days and as mentioned earlier should be supported by guaranteed standards of performance with penalties attached for non performance.
Question 24: we propose for the SuDS Approving Body to have a 28 day time limit for administrative processes (for example return of bonds, the process of registration or designations). This time limit applies throughout the SuDS process. Do you agree with this timeframe, if not please explain why?

We need to see more detail of how this would work but on the face of it 28 calendar days (or 20 working days would appear to be acceptable.

Question 25: we propose that all Statutory Undertakers must notify the SuDS

Approving Body at least four weeks in advance of works that may affect the SuDS operation. Do you agree with this timeframe?

Question 26: we propose upon completion of the works, the SuDS Approving

Body must decide within 12 months if it is satisfied that the SuDS functions in accordance with the National Standards. Do you agree? Do you agree, if not please explain why?

Question 27: we propose that an appeal must be made within six months of the SuDS Approving Body‟s decision or within six months of when the decision was due. Do you agree?

This would seem appropriate.
Question 28: we propose to adopt similar procedures for SuDS appeals to those which currently apply to planning appeals (written representation,hearing or inquiry). Do you agree, if not please explain why?

This would seem appropriate.
Question 29: should we take action to avoid the increase of un-adopted SuDS? If your answer is no, please explain why?

Yes, indeed you should.
