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Key headlines

· Sentences for health and safety offences are on the rise

· Recent cases have continued to open up available defences

· Outcome of key appeal case awaited to clarify law on causation 

· Internal investigations should capture issues concerning causation, risk and foreseeability to maximise available defences

Introduction 

After the landmark decision in R v HTM
 the pendulum slowly swung back towards the defendant in health and safety cases. It has become almost universal practice for astute defence lawyers to construct respectable legal defences and arguments around concepts such as causation, foreseeability, fault and risk– with the added advantage of re-enforcing available defences in civil claims. 
As against that, fines are now increasing substantially, in particular sentences for corporate killing and causative fatalities under HSWA 1974. Moreover, several recent decisions have sought to de-construct those pillars of defence which emerged post-HTM, culminating in the still-awaited Court of Appeal decision in R v Veolia
, which is expected in September 2011. It is expected that the defence team in Veolia will attempt to persuade the court to clarify where the law stands on both health and safety defences and prosecution practice.

This update explains how and why these uncertainties have evolved and examines practical considerations which – irrespective of these uncertainties - house builders can take to bolster their defences. 
Sentencing
It remains the position that large corporate entities can expect little mercy at the hands of a sentencing judge. One recent illustration is the sentencing of Shell UK which was fined £1 million and ordered to pay £242,000 in costs following a joint prosecution by the Health and Safety Executive and Environment Agency after a gas explosion at Bacton gas terminal in Norfolk in 2008. 
A waste company was recently fined £250,000 after a dustcart ran over and killed a member of the public. The fine represents 62% of Total Waste’s recent profits and 10% of turnover. 
The impact of those fines pale into insignificance against the sad tale of Cotswold Geotechnical Holdings Limited, which recently lost its appeal against a fine of £385,000. The prosecution was the first under the Corporate Manslaughter and Corporate Homicide Act 2009. In relation to the sentence, it was contended on behalf of the company that the fine imposed, which represented 250% of the company’s turnover, was manifestly excessive. The fine was wholly beyond the means of the company and meant that there was no prospect whatever of the company surviving. Lord Judge said it was “unavoidable and inevitable" that the company would probably have to go into liquidation to pay the fine.
In coming to its decision, the Court of Appeal considered the sentencing guidelines for corporate manslaughter and noted that account must be taken of the financial circumstances of the defendant organisation. There could be no justifiable criticism of the sentence imposed. The judge was faced with manslaughter causing death as a result of a gross breach of duty following a system of work which was demonstrably, and for some time had been, unsafe, with the potential for causing death.

The risk that a defendant will be put out of business is not entirely new.: see for example the unreported case of R v Russell Smith Ltd, February 2011. The Defendant construction company pleaded guilty to a charge under section 3 of the Health and Safety at Work Etc. Act 1974 in relation to a fatal accident at a domestic extension project in March 2008. It was admitted that the Defendant’s breach was contributing factor to the death, and that the Sentencing Guidelines Council guidance on health and safety offences involving death therefore applied.  The Court proceeded on the basis that the Defendant’s breach was the cause of the death. Nevertheless, the Court considered that the fundamental principles were that it was not seeking to put a value on the deceased’s life and the fine had to be one which the Defendant could pay. The company was fined just £5,000.

Developments in Prosecution practice
In R v EGS Ltd
, the Court of Appeal insisted that health and safety cases be properly case managed. One of the by-products of this ruling is that a case summary is normally served at the outset to enable a clearer understanding of the factual and legal issues in dispute. It is now customary for prosecutors to serve a case summary in health and safety prosecutions, outlining the facts in chronological order, summarising witness statements and providing their perspective on what they need to prove. Increasingly, prosecutors also embark on ambushes of likely defences, focussing on potentially contentious and complex issues such as causation, risk and foreseeability. 

It is easy to see why, given that the Sentencing Guidelines Council Guidelines state that a minimum fine of £100,000 should apply for causative deaths; anything more than a minimal causal factor constitutes “causation”. The practice is also adopted however in non-fatalities. This can cause great difficulty to a defendant already wrestling with the fact of being prosecuted and points of contention almost invariably arise. 

In our experience, the HSE approach to causation can be oblique. For example, in a recent case handled by DWF, the prosecutor - whilst stopping short of pinpointing one causal factor as being responsible for the death of a resident in a care home - used emotive phrases such as “death was associated with the various acts and omissions identified during the investigation” [of the Defendant] and also referred to “cumulative causes”. In the facts of this case, causation – whilst accepted - was not quantifiable and ultimately the prosecutor made several concessions on issues including causation and foreseeability formulated into a Basis of Plea. The company was fined £125,000
. 
A prosecutor does not in fact need to prove causation or (arguably) the foreseeability of the accident. Since HTM however, defendant companies have regularly sought to prove, for the purposes of the reasonably practicable steps defence, that the risk or accident was not foreseeable. In some celebrated cases, defendants have taken this one step further and undermined unnecessary prosecution contentions that the accident was “clearly foreseeable” or “an accident waiting to happen”. It remains a matter of debate, to be considered in the Veolia appeal, how standards of foreseability and reasonably practicable steps are be judged; whether for example, it should be considered with or without the benefit of hindsight; to what standard and is it to be measured subjectively, objectively or both?
Arguments on foreseability are most commonly advanced where the risk can be couched in terms of the isolated and unexpected fault of an otherwise competent employee. However, astute prosecutors often seek to rebut this line of defence, developed first in R v Nelson Services Limited
 and subsequently in HTM, is only available where the defendant can show that it had otherwise, and also, taken all reasonably practicable steps – which is frequently where the defence falls down. 

Nonetheless, there are some striking examples of cases where foreseability has been at the epicentre of the subject matter of a case. In HSE v Heineken UK Ltd
, the trial concerned the death by carbon dioxide poisoning of an operative at a Brewery in Reading in 2006 in the CO2 recovery room. On the 4th day of trial the Prosecution offered no evidence against Heineken after the HSE expert in the case conceded in evidence that the cause of the accident was not reasonably foreseeable.

Risk 

It is now generally accepted that the prosecutor has to prove the existence of a risk to safety. In R v Chargot
, it was held that the fact of an accident of itself proves the “risk”. 
However, the concept of risk is often difficult to explain or describe to a jury, and the defendants in several recent cases have sought to exploit this and pose the question: when is a risk not a risk? This was developed one step further in R v Porter
, where the Court of Appeal ruled that some risks, such as a child falling down some steps, are “not material”. 
The fact that a risk is a commonplace everyday risk is (according to Porter but probably not Chargot or EGS) relevant to question of whether there is a “real” risk. 
In R v EGS, the court ruled that the risk must also be real and not “fanciful or trivial”. But if risk is part of everyday life then an extension of this argument within the workplace is that the risk did not arise from the Defendant’s activities. 
The case of R v Ravenfield
 was concerned with everyday risks. A non-employee visitor decided to open office window and step out onto fragile roof and fell through the roof to his death. Ravenfield was charged under section 3(1) HSWA 1974. Submissions of no case to answer were accepted on the basis that there was an obvious and commonplace risk, but not a risk employer could be expected to guard against in an office environment (absent some particular reason why employee or visitor might want to climb out). Ravenfield was distinguished from Chargot, where the employer required V to carry out the work and so under a duty to consider the measures required to ensure safety, so far reasonably practicable.

R v Veolia
 was concerned with alternative sources of risk. During a litter picking operation, a road traffic accident was apparently caused by carelessness on the part of a passing lorry driver. Veolia was charged under sections 2 and 3 HSWA 1974. One question was whether the risk arose out of Veolia’s undertaking and whether there may be a difference of approach between section 3 (“conduct his undertaking in such a way as to ensure…not thereby exposed to risks”) and section 2 (no reference to conduct of undertaking). Unfortunately Veolia was convicted. An appeal is pending on those and other issues (see below).
It can still be argued however, on the basis of Chargot, that where the prosecutor alleges an offence under section 3 it may still be necessary identify and prove the respects in which the victim was liable to be affected by the way the defendant conducted his undertaking.

Distillation 

From these authorities, the following principles can be discerned in relation to prosecutions under sections 2 and 3 of the HSWA 1974:

1. All the prosecution need prove is that the result or state of affairs described in s.2 or 3 was achieved or at least not prevented (Chargot)

2. The Prosecution do not have to prove the risk in question was appreciable or foreseeable; they merely have to prove it was not fanciful and was more than trivial (EGS).

3. If the Prosecution prove such matters above, then the burden shifts onto the Defence to prove that it was not reasonably practicable for it to have done more to have averted that risk. If the risk eventuates in an accident, then a question may arise in the context of a section 40 defence as to whether the accident itself was foreseeable or unforeseeable (HTM, Chargot and EGS) 

4. The Prosecution do not, therefore, have to prove how it was that the duty was breached, merely that it happened. They do not have to prove that the risk arose due to activities that were within the Defendant’s direct control and neither do they have to prove the degree to which the risk in question was foreseeable or not, or issues concerning causation. 
5. Such matters fall instead within consideration of the qualification to the duty prescribed in sections 2 and 3 of the HSWA 1974, namely whether it was or was not reasonably practicable for the Defendant to have done more than was in fact done to have averted the risk. Whether the risk was foreseeable in light of the measures that were already in place and whether the risk was one that was within the Defendant’s control to avert or reduce are matters that will fall within the assessment of reasonable practicability. The onus is upon the Defence to prove this qualification, subject to the balance of probabilities.

HSE v Veolia ES (UK) Ltd

The scope of the Veolia appeal extends to most if not all the issues described above. Additionally the defence will seek to show how the practice adopted by prosecutors of including causation as part of their case causes prejudice to the defendant. 

As mentioned above, Veolia concerned a road traffic accident. The positioning of Veolia’s vehicle was said, by the prosecution, to be a contributory factor to the accident. Their expert gave evidence that barely supported that contention. The prosecution case was that the deceased driver was “needlessly killed” by the defendant’s conduct. The second issue was  whether there was any evidence of a safety risk covered by the 1974 Act, or whether the risk which the prosecution were relying upon was a driving safety issue, that is an everyday risk of the type referred to in R. v. Porter.
Having raised causation – seemingly as part of his case - the prosecutor told the jury that it could convict on the basis of mere exposure to risk, irrespective of whether the prosecution agreed with causation or not. 

The first ground of appeal relates to the Judge’s refusal of the appellant’s submission of no case to answer, at the close of the Prosecution case. That submission was made on the basis that the Prosecution case was one based fundamentally upon causation of the fatal accident. It was submitted that there was insufficient evidence to prove causation as being attributable to any of the shortcomings alleged against the Defendant, it being instead a road traffic accident. The submission was therefore that that it would not have been open to a reasonable Jury, properly directed, to have convicted the Defendant in the absence of finding some contribution between the shortcomings alleged and the accident that was being relied upon to demonstrate the pre-existing risk.
The second ground of appeal relates to the Judge’s direction to the Jury when summing up the case at its conclusion. It is argued that the Judge misdirected the Jury by stating that it was open to them to convict on a basis that had nothing to do with the accident (i.e. risk that was non-causative).

Veolia’s appeal is also going to address the extent to which it is permissible to leave to the Jury a single count that deals with exposure to safety risks, some of which are being alleged to have been causative of the fatal accident and some of which that are simple safety risks (and some technically so) that are unrelated to the accident.
Of particular interest however will be an additional argument that the recent Supreme Court decision in Baker v Quantum
 (a civil case concerning exposure to asbestos) should inform the court as to the correct approach towards (in criminal cases) “foreseeability” and “reasonable practicability”. One justification  is that the arguments in the Supreme Court revolved around analysis of the decision in the criminal case of Chargot. This was not something originally referred to in the Court of Appeal decision in Baker but appears to have arisen in argument a short period before the hearing in the Supreme Court.

Implications – 5 essential questions to ask
Until the issues captured in this update are clarified, House Builders should ensure that internal investigation reports address issues of causation, foreseeability and risk so as to maximise possible defences.
1. Was there an accident and if so, what was the nature of the risk which eventuated  – can it be defined and articulated? Was it material and not fanciful and did it arise out of your activities? Was it a commonplace risk which you would be expected to guard against? Remember that if the risk is relevant (non-trivial, etc.) it is not open to do nothing. There is no such thing as an “acceptable risk”.

2. Was the eventuation of the risk foreseen or foreseeable? If foreseeable, how foreseeable – obvious or something less than obvious? It may be necessary to obtain expert evidence to assist with this argument.

3. Is there any clear explanation for the accident? Even if the nature of the risk is foreseeable (e.g. obvious risk of electrocution from overhead power line), the fact that cause of that risk occurring was an inexplicable act by an employee does not means that it was not foreseeable that the risk would in fact occur. Remember that you will need to additionally show all reasonably practicable steps. Can you show that the employee was properly trained and supervised? 
4. Can you identify additional causal factors and can any of those factors be attributed to your organisations failings – if so, were those factors quantifiable and can they be described as no more than minimal?
5. Can you show that you took all reasonably practicable steps? The scale of your operations and extent of knowledge of risk is relevant. Remember that if a risk is entirely unforeseeable then it is obviously not reasonably practicable to take steps to protect against it. Equally if a risk is foreseen (including where due to own special expertise) then you are obliged to take all reasonably practicable steps, or ought to have foreseen risk (for example if would have been identified if D had taken appropriate expert advice) then again you are obliged to take all reasonably practicable steps.
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