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Summary of HSE Cost recovery consultation document CD235 

If the HBF is to produce an industry sector response to this consultation, the summary below needs to be assimilated and responses to the question below returned to the HBF by 9th September 2011 to enable a representative response to be compiled and approved by the HBF prior to the consultation closing on 14th October 2011

Summary of Consultation paper

Core principles
The Government’s policy to allow HSE to recover the costs of its regulation on the basis that “it is reasonable that duty holders that are found to be in serious material breach in standards – rather than the taxpayer – should bear the related costs incurred by the regulator in helping them put things right. A cost recovery principle will provide a deterrent to those who would otherwise fail to meet their obligations and provide a level playing field for those who do”.

The underlying policy of recovering costs for HSE’s intervention through the introduction of fees where there is a material breach of the law has been agreed by Government and is therefore not in question in this consultation. Instead this consultation document seeks views on the systems being proposed by HSE for how it would implement this policy.

Summary
The policy of the Government and the HSE Board is to place a duty on HSE to recover costs where duty holders are found to be in material breach of health and safety law. If the duty holder has breached health and safety law and a requirement to rectify the breach is formally made in writing (e.g. by way of improvement and prohibition notices, electronic mail or letter), HSE would recover all of the costs of that intervention. This is known as fee for intervention. Compliant duty holders would pay nothing nor would duty holders in technical (non-material) breach of the law.

The proposal outlined in this consultation document is that fee for intervention would only apply to the activity undertaken by HSE and would not apply to the activity undertaken by Local Authority officers

To implement fee for intervention, HSE is proposing to replace the Health and Safety (Fees) Regulations 2010 with new regulations.

HSE would not have discretion on whether to apply fee for intervention. HSE would have a legal duty to recover the cost of its intervention activity where there is a material breach of health and safety law. Costs would be recovered from the start of the intervention during which the material breach was identified up to and including the point where intervention in relation to that breach had been concluded. In addition to the initial intervention, the costs are anticipated to include any related follow-up interventions (e.g. site visits, phone calls), the provision of any specialist assistance needed, the costs of writing letters and reports and drafting and issuing improvement or prohibition notices.

An averaged hourly fee for intervention rate, currently estimated at £133, would be used for all HSE staff (excluding those working at the Health and Safety Laboratory) involved in the interventions

In England and Wales, if HSE prosecutes, cost recovery would stop when Information is laid; at this point, recovery of further costs would be sought through the court. In Scotland, cost recovery would stop when a case is referred to the Procurator Fiscal.
HSE (and Local Authorities) have long-standing publicly available policies and practices which set out the principles that inspectors apply when deciding on the appropriate action to take in response to breaches of health and safety legislation. In addition to guiding inspectors and helping them to make consistent decisions, the policies and practices enable managers to monitor the fairness and consistency of inspectors’ decisions. Underlying these policies and practices is the principle that any action should be proportionate to the health and safety risks and the seriousness of any breach of the law. This action can range from verbal advice, to a written requirement (e.g. an email or letter), serving an improvement notice or a prohibition notice, through to prosecution in the courts.

Those that comply with health and safety law would not pay fee for intervention. Non-compliant duty holders would pay the costs of an intervention only if a material breach is identified and formal intervention is required.

HSE will ensure that duty holders do not incur two sets of costs for the same regulatory activity. HSE arranges and administers a number of licensing, approval and notification schemes for high hazard activities. These include licensing of asbestos removal contractors

HSE will invoice duty holders and expect them to pay within thirty days. To assist duty holders with cash flow and accounting arrangements, it is expected that invoices will be issued on a monthly basis as costs are incurred rather than collating all costs into one invoice issued when all work has been completed. If duty holders do not pay, normal credit control action will then be taken.
When undertaking inspections, investigations, enforcement or following up complaints, HSE will identify the duty holders to whom fee for intervention applies and would seek to recover costs from them where they are in material breach of health and safety law.

If employees are found to be in breach of health and safety law, HSE will not recover the costs of the regulatory activity relating to their breach. In these circumstances however HSE will continue to take enforcement action including where appropriate, prosecution action. If the employer has met their legal duties and it is only the employee who has breached the law then the employer will not be subject to cost recovery.

HSE proposes to recover the costs of handling disputes where the dispute is not upheld. It is proposed that this is based on the hourly rate relevant to the intervention multiplied by the time taken to resolve the dispute.

HSE is considering several options for handling queries and disputes. HSE’s favoured option is adopting a two level process for disputes. At Level 1, the dispute is anticipated to be dealt with by a Principal Inspector with operational experience. If the matter is not resolved to the satisfaction of the duty holder, it will become a Level 2 dispute. Disputes at Level 2 could be handled by an HSE senior manager.

Cost illustrations:

· Inspection with no action taken: No costs will be recovered

· Inspection which results in a letter: Approximately £750

· Inspection which results in an Enforcement Notice: Approximately £1500

· Investigations: Ranging from approximately £750 through to several thousands of pounds to, in extreme cases, tens of thousands of pounds

Full consultation document available at:  http://consultations.hse.gov.uk/gf2.ti/f/15138/393957.1/pdf/-/CD235.pdf
Examples of hypothetical HSE interventions and how fee for intervention would be applied.

Example 1:

During an inspection, the HSE inspector observes that the duty holder is not displaying Health and Safety at Work Law “What You Should Know” poster or distributed the leaflet giving the same information. Failure to do so is a breach of the Health and Safety Information for Employees Regulations 1989. However, this failure does not increase the risks posed to employees or members of the public. 

Depending on the health and safety standards across the rest of the workplace, inspectors would resolve this matter with verbal advice. They would however advise the duty holder that the breach should be resolved and may seek confirmation or evidence. If this technical (non-material) breach required no further regulatory intervention, and was the only breach identified by the inspector, this inspection would be exempt from cost recovery by fee for intervention and the cost of the regulatory work would not be recovered from the duty holder.

Example 2: 

While undertaking an inspection, the HSE inspector asks to see the record of thorough examination for a piece of lifting equipment. The duty holder assures the inspector that the equipment has undergone a statutory thorough examination but is unable to provide a record as evidence, because they are stored off site at the business headquarters. The inspector looks at the equipment concerned and identifies no obvious defects that may indicate the equipment is not being maintained appropriately. The inspector may deal with this matter verbally, but agree a date by which the duty holder should send the inspector copies of the thorough examination record as evidence that the equipment has undergone a thorough examination. If the duty holder sends the evidence within the timescale stipulated by the inspector there has been no breach of the law. As such, the inspection would be exempt from fee for intervention cost recovery and the duty holder would pay nothing.

If the duty holder failed to provide the inspector with evidence that the equipment had undergone a through examination the inspector may formally write to the duty holder requesting evidence or they may, on consideration of other factors (such as previous similar advice) serve an Improvement Notice. In either case, the requirement to rectify is formally made in writing (by way of the letter or Improvement

Notice) to address the material breach of the Lifting Operations and Lifting Equipment Regulations 1998, and would be cost recoverable. Fee for intervention would apply to both these circumstances and HSE would recover the costs from the duty holder for this intervention.
The costs of intervention would include the total time of the inspection when the material breach was identified, the time spent preparing the letter and visit records and the time spent subsequently verifying that the duty holder had taken the action required.

Consultation questions
Note: Q1 – 8 relate to process, Q 10-16 relate to cost impact 
	Q1. If you do not agree with the proposals outlined in this consultation document for implementing the Government and HSE Board policy of cost recovery please offer reasons for your disagreement and suggest an alternative proposal for delivering cost recovery.



	Q2. Were you clear about how the cost recovery proposals would operate?
Y/N/ If No please explain the reason for your answer.



	Q3. Do you agree with the extent of the regulatory activity for which HSE would recover its costs?
Y/N/ If No what regulatory activities should HSE recover costs?



	Q4. Do you agree with the proposals for when these costs would be incurred?
Y/N/ If No please explain the reason for your answer.



	Q5. Do you agree with the model used for setting the hourly rates for cost recoverable work?
Y/N/ If No please explain the reason for your answer.



	Q6.HSE will not use cost recovery to drive intervention approaches. Other than clearly stating this policy and the continued application of HSE’s Enforcement Management Model and Enforcement Policy Statement, how else do you think that HSE can reassure duty holders it will not use cost recovery to drive it’s intervention approaches?



	Q7. Do you agree with the two level dispute process outlined in this consultation document?
Y/N If No – What alternative system would you propose to ensure a practical, fair and transparent dispute process?



	Q8. Not home build relevant



	Q9. Not home huild relevant



	Q10. Do the assumptions made in the impact assessment look reasonable in relation to the estimates made for: Familiarisation costs: 
Y/N/ What are your estimated costs?
Costs of processing invoices Y/N/ What are your estimated costs?



	Q11. Are there any costs or benefits not detailed in the impact assessment which HSE needs to consider?

Y/N/ please provide any additional details


	Q12. The impact assessment details risks and uncertainties. Which of these are most likely to be realised? Please provide your views/comments.



	Q13. Do you think there are any other risks or uncertainties HSE need to consider in the impact assessment?
Y/N/ Please provide your views/comments.



	Q14. Are you satisfied with the conclusions of the Equality Impact Assessment related to this consultation document?
Y/N/ If no what conclusions are you concerned about?



	Q15. Are there any additional factors which you believe should be taken into account in the impact assessment?
Y/N/ If yes what additional need to be taken into account?



	Q16. Do you have any specific comments on cost recovery not covered by the questions above?
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