
[image: image1.png]HOME BUILDERS FEDERATION




Spatial Planning Unit
Waltham Forest Council

Sycamore House

Waltham Forest Town Hall Complex

Forest Road

London

E17 4JF







8 August 2008
BY EMAIL ONLY
Dear Sir/Madam
WALTHAM FOREST: PLANNING OBLIGATIONS SPD
Thank you for consulting with the Home Builder’s Federation on Waltham Forest’s draft planning obligations SPD. 
Paragraph 2.7

The second sentence should be amended to read: “CIL may not completely replace s106”. The council cannot pre-judge the outcome of the discussions regarding the CIL, although the council is probably correct in assuming that s106 will remain in place and at the very least for affordable housing. 
Paragraphs 3.22-3.23

We feel strongly that this SPD should be withdrawn until its provisions can be tested through the examination of the core strategy. Since this SPD is introducing new policy which will add significantly to development costs, thereby possibly threatening the viability of housing delivery in Waltham Forest, we feel that the provisions contained in this SPD should be rooted in an adopted DPD policy which has been subject to proper examination. As paragraph 6.1 of the new PPS12 states:
“SPDs should not be prepared with the aim of avoiding the need for the examination of policy which should be examined.”
No doubt the council will feel it is justified in proceeding with the adoption of this SPD on the back of UDP policies which were adopted in 2006. We would, however, appeal to the council to reconsider in the interest of maintaining harmonious and constructive relations with the development industry during this difficult period.

Priorities

In accordance with the adopted Alterations to the London Plan, policy 6A.4 states that priority should be given to affordable housing and public transport improvements. This should be reflected in this document. 
Development Viability: paragraphs 4.5-4.7
We welcome the consideration that the council will give to development viability and we note its proposals to adopt an open book approach. Also welcomed is the council’s willingness to consider prioritising obligations: flexibility is essential if the council and housebuilders are to deliver a step-change in housing supply (PPS3, para. 2). Supporting housing delivery is a key objective of the Government’s Sustainable Communities agenda and infrastructure requirements should not be so inflexible that they may frustrate this objective. To this end the SPD should reflect the guidance in paragraph B10 of Circular 5/2005 which states that obligations must be applied flexibly in order to encourage, not obstruct, vital social development such as housing. The local authority, therefore, might have to consider providing the necessary infrastructure itself in order to encourage development. 

With regard to assessing the viability of thresholds and proportions of affordable housing the council should make reference in the SPD to the requirement in PPS3, paragraph 29, for the council (and the council to bear the costs) to undertake an assessment of economic viability. It will need to do this when preparing its core strategy, but the SPD should also reflect this requirement. It follows that the costs of any arbitration services commissioned in the case of considering the viability of affordable housing should be met by the council and that paragraph 4.7 should be amended accordingly. 
With regard to the last sentence of paragraph 4.7 and the use of a sliding scale to ensure that all infrastructure items receive at least some part of the total financial contribution, we would suggest that this is contrary to Circular 05/2005. Contributions have to be “directly related to the proposed development”. So, for example, there may be no need to make a pro rata contribution to education if a surplus of education places exists already in the locality of the development. Contributions may only be levied towards meeting additional infrastructure needs generated by the construction of new housing within that locality. Thus all those infrastructure items where an adequacy already exists should be deleted from any localised tariff. 
Secondly, we are concerned that the dissipation of any financial contribution among a variety of items on a tariff (even if prioritised) may fail to secure any tangible benefit in any one area: surely it is wiser to concentrate the available resource on securing the primary needs of the community rather than risking squandering resources in a piecemeal fashion? We are especially anxious in case of payments towards key infrastructure components which are deemed necessary before a development can be allowed to proceed (Grampian style conditions for example). If infrastructure does not materialise in time, because the contribution paid to a third party charged with delivery is inadequate, or because match funding does not materialise for one reason or another, then housing development will be delayed, at cost to the developer and for those in need of housing. Thus, if the construction of a health centre is deemed necessary before work on housing can start, and the developer pays £50k towards this centre, but delivery is contingent upon match funding from the NHS of £400k, but the NHS’s share does not materialise because of unforeseen funding commitments, the housing will be delayed. It would be better, and our members would prefer, putting all our contribution towards building the health centre (but a cancellation of all other s106 demands) rather than being at the mercy of the uncertainties associated with third party delivery. 
Maintenance payments
We would question whether the financing of maintenance in perpetuity is feasible. Developers have little control over future service costs and tying them into such an arrangement would represent too great a liability. 
Pooling of contributions
The council should add in this section, with reference to Circular 05/2005, that any pooled contribution must have a direct relationship to the development in question: contributions to borough wide services would be ultra vires. The council will need to set out in advance the need for any joint supported infrastructure and the likelihood of the contribution sought from developers. 

Tariff based approaches
We note the intention of the council to adopt a tariff in certain geographical areas. While we have reservations about pursuing a tariff based approach in advance of the CIL, we welcome the council’s intention to relate this to local circumstances and produce area based tariffs. We would reiterate, nevertheless, the principles of Circular 05/2005 that contributions can only be levied where new development generates additional demand; it is only then reasonable for new development to make additional provision. However, the nature and extent of the additional provision (and the payment of the levy towards its provision) must relate to the extra demand created by the new development rather than the existing deficiency. 

Conversely, there may be areas in the borough with a surplus of provision (whether open space, school places, library capacity etc). In such areas there is no justification for seeking the same full provision rather looking at the demand generated by new development. Consequently, the SPD must be amended to ensure that the nature and extent of any planning obligation (financial payment) sought takes into account existing surpluses. What is sought should reflect those surpluses rather than collecting a tax based on standard district-wide tariff. To do so would breach the tests outlined in Circular 05/2005 (as described at the beginning of this letter).

While the HBF acknowledges the benefits of a tariff-based approach in terms of consistency, certainty, clarity and simplicity (hence our support in principle for the emerging Community Infrastructure Levy) tariffs must not undermine the fundamental principle underlying Circular 05/2005 and the five tests set out therein: that obligations must be i) relevant; ii) necessary; iii) related; iv) fairly and reasonably related in scale and kind to the development; and v) reasonable in all other respects. Standard charges can be applied but they must be applied flexibly in the full knowledge of and taking fully into account, the level of existing provision and utilisation of the facilities and amenities in question (see paragraph B9 of Circular 0/2005: “additional infrastructure provision which would not have been necessary but for their development”). 
Legal costs, administration and monitoring

The draft SPD intends to recoup the costs of agreeing any planning obligations. During a period when planning application fees are rising and local authorities are securing higher settlements from Government through the Planning (Housing) Delivery Grant, the HBF objects in principle to the application of a further fee for carrying out what is a core activity of the statutory planning process for which planning authorities are already funded through local and central taxation and via application fees. The imposition of legal and administrative fees is unjustified, unreasonable and should be deleted from this document. 

We would be interested to learn how the council proposes to react should the total cost of the fees to be levied render the housing development unviable? Will the council refuse planning permission for new housing if insufficient residual site value is generated to accommodate the total s106 demands and fees? Or will it seek to reduce the amount of affordable housing required or s106 package in order to ensure that sufficient planning gain can be extracted to pay the council costs of processing the application? Who is acting in the ‘public interest’ here? The housing developer trying to build houses for the people or the council covering its costs? We would be interested in the council’s view. 

Section 6: Affordable housing
As stated above, the council must have regard for paragraph 29 of PPS3 and justify the viability of any affordable housing quota and threshold set. The council will also need to undertake a Strategic Housing Market Assessment to assess housing need and market requirements (see Annex C of PPS3 which states that a SHMA will need to estimate housing need and demand in terms of affordable and market housing). The council should also take into account the findings of the GLA SHMA which should be published shortly, and reflect this in the breakdown of its affordable housing mix.

We nevertheless welcome the acknowledgement in this section of the need to account for viability. 
Marketing of private sector wheelchair units
The requirement for developers to market suitable property to wheelchair users for six months should be deleted. This cannot be enforced through planning obligations: it is irrelevant to planning and is also unreasonable and therefore fails tests (i) and (v) as set out in the Circular. It also represents a serious interference in the market and would cause considerable hardship to house builders if they were effectively constrained from selling units to other potential purchasers for a period of six months. This is unreasonable, uncompetitive and should be deleted. 
The requirement is also patronising: it implies that wheelchair users are unlike other people and incapable of managing their own lives, and do not already search for suitable housing in the same way as other people do in society. 
Education
The council is wholly wrong to threaten to deny planning permission for housing if house builders are unable to contribute towards providing additional education infrastructure. This is entirely contrary to the Circular. As paragraph B6 states, unacceptable development cannot be made acceptable through the use of obligations, and so the converse is true: acceptable development cannot be refused simply because the council is unable to lever in a contribution to education.  As paragraph B10 spells out, sometimes it might be necessary for the council, or other party, to pay for education if that is what is required to make sure that the council can meet the house building objectives in its development plan. 
This requirement should be deleted.
Paragraph 7.5
We fail to understand why RSLs should be allowed grounds for exemption from paying education contributions if viability is threatened, but not speculative house builders. Speculative house builders also provide affordable housing, but if they are priced out by overly demanding s106 demands, then the council will get much less of this product. RSLs will then have to fill the widening affordable housing supply gap as the market gradually vacates the borough. In those circumstances the RSLs will be less and less likely to be able to afford all the other s106 obligations demanded (unless public subsidy in increased – which would simply mean moving public sector money around at great administrative waste). Surely it would be better and fairer to spread the burden, establishing a level playing field, rather than playing one sector off against another?

Section 10: Transport
In accordance with the Alterations to the London Plan and policy 6A.4 securing affordable housing and improvements to transport infrastructure should receive the highest priority. The council should reflect this in the SPD and other demands for obligations may need to be relegated if necessary.  
Section 11: Environment and outdoor recreation

As with the aforementioned categories, obligations should only be sought where the new development has generated additional need (and provision should be related to the development in question). This would be in accordance with Circular 5/2005. An attempt should be made to map and assess the adequacy and use of existing provision, possibly in the form of an open space strategy, and suitable housing sites identified in these areas of provision. These options could then be tested through the core strategy. 
Section 12: Healthcare

Contributions must be related in scale and kind to the development in question. Evidence needs to be provided to show what additional health provision has been generated by new development and this then compared with surplus capacity which already exists in the locality. 
Where there is existing or under-utilised infrastructure the council may wish to consider these locations for housing development and test this through the core strategy process. This approach supports PPS3 which states in paragraph 36 that “housing is developed in suitable locations which offer a range of community facilities and with good access to jobs, key services and infrastructure. This should be achieved by making effective use of land (and) existing infrastructure...” .

Section 13: Community and cultural facilities: Libraries

In accordance with Circular 5/2005 any obligation sought should be related to the development in question. The council cannot levy a tax where there is surplus capacity. Recent research conducted by the National Literacy Trust, suggests that most libraries are seriously under-utilised (for example, in a speech in Brighton to the Association of London Chief Librarians, Margaret Hodge told delegates that although spending had risen by 17% in the past ten years, the number of books borrowed had dropped by 34%). To justify this tax we would like to see more robust evidence to support the need for contributions to pay for local library services but not, we hasten to add, to support borough wide provision.   

I hope these comments are helpful. I am happy to discuss with the council further any of the issues raised. 
Yours faithfully
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James Stevens

Regional Planner for London and Surrey
Email: james.stevens@hbf.co.uk
Tel: 0207 960 1623
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