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16 May 2008

BY EMAIL ONLY

Dear Sir/Madam
LONDON BOROUGH OF BEXLEY: PLANNING OBLIGATIONS SUPPLEMENTARY PLANNING DOCUMENT

Thank for affording the Home Builders Federation (HBF) the opportunity of commenting on your council’s draft planning obligations SPD. As the new Regional Planner for London, I would be grateful if you could take note of my contact details at the end of this letter and update your consultation database accordingly. 

The comments on the document are set out below. These focus mainly on the general principles rather than the detailed provisions of each ‘service area’. 
Circular 5/2005
Our chief objection to this document is that it is an attempt to introduce a tariff style system in advance of the Community Infrastructure Levy. It is clearly the council’s intent to finance core public services via contributions from developments which are then pooled at the district level. Moreover it intends to levy additional charges to finance the administration. The high costs associated with this tariff will act as a barrier to housing delivery in Bexley by rendering many sites unviable. We need not remind you that the people who will suffer most as a result of the council’s policy will be those in need of housing – social as well as market – either because houses will not be built or because these costs will have to be passed onto residents in the form of higher prices and rents. We can only conclude that the real intention behind this document is to obstruct housing delivery, while attempting to politely disguise this by deploying the language of ‘community need’.

We also cannot imagine how such a low housing target (3,450 additional homes by 2016 – one of the lowest targets in London) could generate such an increase in demand in Bexley to justify the level of obligations being demanded? 

Betterment?

Until the Community Infrastructure Levy is introduced it is necessary to remind the council that according to paragraph B7 of Circular 5/2005 planning obligations should “never be used purely as a means of securing for the local community a share in the profits of development”. Because this tariff levies a sum from all new housing developments in all locations without regard to existing provision and capacity this amounts to “betterment levy”. 

This document is also contrary to paragraph B9 on Circular 5/2005 which states that: “Planning obligations should not be used solely to resolve existing deficiencies in infrastructure provision”. In many places in this document it is unclear where other funds will be provided to match developer contributions, and in the section on health the developer is expected to pay 100% of the capital costs of building new health premises. 
It is also pertinent to ask why new housing and new residents should be singled out in this way, yet residents of existing housing are exempted? The changing make-up of households within the existing stock could have as much an impact on altering the demand for council services? The most equitable way to ensure that council services are adequately supported without punishing new and increasingly financially strained first-time buyers and social housing residents, would be to ensure that council services are paid for through local and national taxation. 
Tests of reasonableness 

Of particular concern to the HBF is the way this document completely disregards Circular 5/2005 and the need for planning obligations to meet the five tests of reasonableness. The HBF does not object to the principle of developer obligations, nor their application to secure appropriate and necessary additional infrastructure in association with new residential development. However, as Circular 5/2005 makes clear, developers can only be expected to provide for those facilities which are made necessary by the development and obligations should not be levied to make good any existing deficiencies in provision or to provide benefits for the community at large which this document is clearly attempting to do by pooling contributions at district level (as distinct from pooling contributions at a local level which is allowed by Circular 5/2005. Contrary to what the council states in paragraph 3.25 this is a misreading of the meaning of Circular 5/2005, paragraph B21).

To assess this, it is necessary that any planning obligation levied on a particular site satisfies Circular 5/2005’s five tests of reasonableness. Thus, while obligations can be levied to make a development acceptable, they must also be:

· Necessary

· Relevant to planning

· Directly related to the proposed development

· Fairly and reasonably related in scale and kind to the proposed development; and

· Reasonable in all other respects.

Circular 5/2005 (paragraph B5) goes onto clarify that in order to be lawfully sought planning obligations must satisfy all five of these tests. 
While the forthcoming Community Infrastructure Levy may well change the way financial contributions from developments are levied, under the existing regime, we are concerned that many of the proposals contained in this document would not satisfy these five tests because the obligations are collected at district level for district-wide application. 
The need to test these provisions in the core strategy

Under the circumstances, because of the costs on development that could be imposed as a consequence of this document, we feel that this planning obligations tariff must be introduced via the core strategy so that the council can set-out what are the primary infrastructure needs in its preferred locations for development. This would also allow the council’s planning obligations tariff to be tested through the statutory examination process.  We would therefore expect to see these proposals tested in due course as part of the council’s emerging core strategy. 

Existing provision of facilities and amenities
The HBF is also deeply concerned that this SPD appears to be starting from the presumption that there are no existing facilities in the borough and that all new development will need to make full provision for the needs that new development will putatively generate. This is very unlikely to be the case. 

Where there are deficiencies in provision and new development generates additional pressure on existing facilities, it is of course, reasonable for new development to make additional provision. However, the nature and extent of that additional provision (or the payment of a financial obligation towards its provision) should relate primarily to the extra demand created by the new development rather than the extent of the existing deficiency in provision.
Conversely, while there are likely to be areas suffering deficiencies in provision, there will be other areas showing a surplus of provision (whether this is open space, school places, GP surgeries or an adequacy of public transport) when assessed against the same standards. In those areas, there is no justification for seeking the same full provision/financial payment as some of the pressure generated by the new development can be absorbed by the surplus capacity of the existing infrastructure and services. 

It is for such reasons that we feel that this document should not be introduced until the council has calculated through area actions plans or similar documents, what the actual increased infrastructure needs are likely to be in its preferred locations for residential development. This reinforces our argument that the main principles of this document should be tested through the core strategy process. 
In the meantime the council should amend this SPD to ensure that the nature and extent of any planning obligation sought takes account of any existing surplus or deficiency in provision in given locations rather than simply looking at the total expected demand generated by Bexley’s housing target across the whole borough. What is sought by way of planning obligations must be done on the basis of a locationally-specific calculation of any deficiency or surplus in services rather than applying fixed borough-wide formulae. To fail to do so would be contrary to Circular 5/2005 and its five tests of reasonableness.
This is not to say that we do not recognise the benefits of a standard tariff approach in terms of clarity, consistency and simplicity. Nevertheless, any tariff must not undermine the principles underlying Circular 5/2005 and the tests contained therein. Standard charges can be applied but they must be applied flexibly taking into account the existing degree of local provision. 
Priorities and viability
Sounding a more positive note, we do welcome the decision by the council to prioritise obligations to support the delivery of specific needs (page 13) as set out in table 3.1. – namely affordable housing and transport. This is in accordance with the London Plan. Similarly, we welcome the consideration to be given to site viability (page 22).
Professional, legal and monitoring fees
At a time when planning application fees continue to rise and local authorities receive higher settlements from Government through the Planning (and Housing) Delivery Grant, the HBF objects to the levying of additional fees (including £150 per hour for legal fees to administer s106 agreements!) for carrying out what should be carried out as part of the statutory planning process for which local authorities are more than adequately funded and for which developers and applicants for planning permission already pay. We are also concerned that the precise fees are unspecified in the document with the exception of the aforementioned hourly legal fee. This is unreasonable. The monitoring fees are unjustified and this section should be deleted from the document. 
Conclusion
In the light of these comments we would strongly urge that this document is withdrawn and redrafted to bring the council’s policy into line with the Government’s guidance in Circular 5/2005. This letter is copied to the Greater London Authority for information. 

Yours faithfully
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James Stevens

Regional Planner for London
Email: james.stevens@hbf.co.uk
Tel: 0207 960 1623

CC:
Government Office for London

Home Builders Federation

1st Floor, Byron House, 7-9 St James’s Street, London, SW1A 1DW
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