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22 May 2008
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Dear Sir/Madam

EASTLEIGH BOROUGH COUNCIL: PLANNING OBLIGATIONS SPD

Thank you for consulting with the Home Builders Federation (HBF) on Eastleigh’s planning obligations draft SPD. The HBF has a number of comments to make as set out below. 
General comments

We have noted the ambitious ‘shopping list’ of services and amenities to be supported through planning obligations. While the document does make reference to Circular 5/2005 we would welcome clarification that these obligations will be related in scale and kind to the developments in question since this is not altogether clear from a reading of the document. This is especially the case in certain areas of the document such as education and open space contributions where a district-wide tariff mechanism seem to be proposed. We would remind the council that costs must be proportionate to the impact of the development in question. Obligations pooled at district level are unacceptable and until a tariff-type system is introduced by Government (e.g. the forthcoming CIL) the council it must confirm that the guidance contained in Circular 5/2005 will strictly apply. 
The role of the council

What part the council will play in helping to overcome the infrastructure obstacles to new development (e.g. what funding it will provide or what actions it will take) is unclear from a reading of the document. We would remind the council that responsibility for the funding of core council services cannot be underwritten entirely by taxes on development and that delivery is contingent upon public funding as much as private sector contributions. As paragraph B10 of Circular 5/2005 states:

“it may not be feasible for the proposed development to meet all the requirements set out in local, regional and national planning polices and still be economically viable. In such cases, and where development is needed to meet the aims of the development plan, it is for the local authority and other public sector agencies to decide what is to be the balance of contributions made by developers and by the public sector infrastructure providers in its area supported, for example, by local or central taxation.”  
The document neglects to specify what funding the council will bring to the table to support the provision of the infrastructure it believes is vital if it is unable to raise sufficient revenue to pay for this by way of a levy on the developed land value (without rendering development unviable). We would also point out that the statement of Local Plan Policy 190.IN on page 16 is now contrary to current Government guidance and its spatial planning approach (see for example paragraph 1.8 of PPS12). Development cannot simply be disallowed in areas where the existing infrastructure is inadequate: LPAs must also plan to deliver infrastructure in those areas where it might be desirable to promote development. 

We believe that much more work is necessary by the council to consider the development viability of its preferred development locations and to consider a range of priorities for the use of obligations should the development tax prove insufficient to pay for all the services desired. 
Priorities

Echoing our comments immediately above, while it is sensible to earmark the delivery of affordable housing as the highest priority for planning obligations, the council also needs to consider its other priorities for planning obligations (ideally in descending order) in its other preferred development locations. This will help the council to plan properly for the delivery of essential supporting infrastructure, should insufficient development tax be available to pay for the entire range of amenities required. 
Obligations to open space

While PPG17 does allow the use of planning obligations to pay for various scales of open space (from play space to country parks), the rules of paragraph B8 of Circular 5/2005 still apply, namely that any obligations must “be so directly related to proposed developments that the development ought not to be permitted without them – for example, there should be a functional or geographical link between the development and the item being provided as part of the developer’s contribution.”
The legality of seeking contributions to open space, therefore, still has to satisfy the five tests in Circular 5/2005 and the council would need to demonstrate the likelihood that the residents of new development were using, for example, the district and country parks as much as other members of the public or that the capacity of the existing open space amenity is insufficient to accommodate these new residents or that the facility needs upgrading in order for it to be able to accommodate additional visitors (from the new development).
 

This issue inevitably is one of fact and degree. If the public at large benefits only incidentally from the provision or payment of contributions towards the provision of a country park or the upgrading of an existing amenity but those payments or that provision came about primarily for the benefit of occupiers of the proposed development then that would be acceptable and in accordance with Circular 5/2005. However, if the benefit was primarily to existing residents rather than related to the needs of occupiers of the new development then that would be unacceptable and contrary to Circular 5/2005. As paragraph B9 of the Circular states:

“The effect of the infrastructure investment may be to confer some wider benefit on the community but payments should be directly related in scale to the impact which the proposed development will make.”

Any payments, therefore, must be proportionate to the impact of the development in question. We would therefore like clarification from the council how it will implement and monitor this requirement to ensure that the guidance in PPG17 requirement does not contravene Circular 5/2005. 
Education and children’s services

It is not altogether clear from this section whether it is the council’s intention to pool any obligations levied to fund the delivery of district-wide services. If it is the council’s intention to do so, then this would be contrary to Circular 5/2005, which only allows for contributions to be pooled when a series of local developments generate an additional demand on local services. Even so, obligations to education (and any other service) must be related in scale and kind to the development in question and take into account any existing capacity in schools that might exist. 

Equally it may be possible to increase the capacity of local education services and premises by rehabilitating buildings or land which may have fallen into disuse or which are not optimising their potential. A lower level of contribution from the developer may therefore be required compared to the capital costs involved in providing new land and facilities.

Greater detail regarding the capacity of schools (and other services) should be provided in the emerging Core Strategy or associated Area Action Plan documents to forewarn developers of the likely costs associated with developing in an area (as the council itself acknowledges it will need to do on page 16). This would also to allow the developer and council to plan properly to overcome any major infrastructure obstacles that may inhibit development.
Public art
In view of the rising-cost of housing for first-time buyers, and the sharp competition among those seeking a share of the anticipated development value to pay for infrastructure, is the provision of public art really a priority for the council? We believe it is much better that artwork is paid for by the community by means of public subscription (as of old). Artwork funded by this means will be more valued by the community. The community will also be in a stronger position to determine what it wants rather than what the council thinks it ought to have. 
Monitoring and administration

At a time when planning application fees continue to rise and local authorities receive higher settlements from Government through the Planning (and Housing) Delivery Grant, the HBF objects to the levying of additional fees (including charges to cover legal fees incurred in the preparation of s106 agreements) to discharge core responsibilities that should be carried out as part of the statutory planning process and for which local authorities are more than adequately remunerated and for which developers and applicants for planning permission already pay. We are especially concerned that the amount to be levied in respect of legal fees for preparing a s106 agreement is unclear but will be a minimum of £1000 per agreement. 
We would be interested to learn how the council proposes to react if the total cost of the fees to be levied has the effect of rendering the housing development unviable? Will the council refuse planning permission for new housing if insufficient residual site value is generated to accommodate its total s106 demands and its fees? Or will it seek to reduce the amount of affordable housing required or the s106 package elsewhere in order to ensure that sufficient planning gain can be extracted to pay for the costs of council staff processing the application? Who here is acting more in the ‘public interest’? Is it the housing developer trying to build houses for people who need them or the council trying to cover its costs? We would be interested in the council’s view. 
Otherwise these fees are unreasonable. The monitoring and legal fees are unjustified and this section should be deleted from the document. 

--------------------------------------------------------

We hope the council will take notice of these comments and we look forward to their being reflected in the revised SPD. 

Yours faithfully
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James Stevens

Regional Planner for London
Email: james.stevens@hbf.co.uk
Tel: 0207 960 1623
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