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15th April 2008

BY EMAIL ONLY

Dear Sir/Madam

HILLINGDON: DRAFT PLANNING OBLIGATIONS SPD

Thank you for consulting the HBF on Hillingdon’s draft planning obligations SPD. As the new regional planner for London I would be grateful if you would note my contacts details at the end of this letter and update your records accordingly if you have not already done so.  

Unfortunately we feel this is a flawed document which seems to be have been produced at great cost (by a consultant?) but with little regard to the current economic and social context or the workings of the Local Development Framework process. Since it is a very long document I am, unfortunately, unable to provide a detailed commentary on each section. However I will provide some general comments related to process and cost and then some comments on the specific sections relating to education, affordable housing, health and open space. 

Cost
In a period of stretched housing affordability, and when development is reaching the limits of viability, it is disquieting and also surprising to read a document as unrealistic as this regarding the reality of delivering housing in London today. The potential burden – if the council fails to prioritise what it seeks from each site – will stifle much needed housing supply.  There is a limit on the amount of ‘hard’ and social infrastructure that can be delivered via s106 deals because of the residual land value – the minimum amount of money the land vendor will accept for his/her land. 

Process

Much of this document is justified on saved policies from the UDP or, even worse, emerging policies in the core strategy which are still subject to consultation and are thus some way off before they are adopted. Even the link between the saved UDP policies and much of the guidance is tenuous in places (as in the case of the justification for education and health obligations). While we recognise that the council cannot wait for its LDF to be adopted before it sets out its planning obligations strategy – and therefore it will have to base these on London Plan policies – the purpose of the LDF is to properly scope out and coordinate infrastructure delivery. The fundamental flaw with the approach taken here is that it resembles old style reactive planning, not the spatial approach to planning in which the local authority acts in concert with developers and other infrastructure providers to ensure that socially necessary development can take place.  

Given the burden of obligations sought from housebuilders we believe this will have serious consequences for housing delivery. Therefore we feel that it is essential that this guidance is tested through the LDF process where it will be subject to independent scrutiny.

Under the circumstances we feel that this document is premature and should be withdrawn until Hillingdon’s core strategy has been approved which will provide the policy and evidence base on which an SPD can be based.  

Priorities

One of the other problems with the document is that it offers no clear mechanism to show how the council will assess its site priorities for planning obligations. This is a fundamental flaw. Clearly land costs will prohibit developers from contributing to all the infrastructure and services sought and the council will need to devise some way of prioritising what is most critical in each location. The method of doing this is to set this out what might be the chief planning obligations requirements in particular locations, or on sites, through the LDF. This is what is implied by spatial planning (as opposed to old-style land use planning) and this establishes the various needs and requirements in different parts of the borough and then the plan sets out how and when it will work with partners and stakeholders to meet those needs or resolve deficiencies. 

It may be the case that securing affordable housing on site becomes a higher priority for the council than the delivery of other desirable but less essential objectives. Afterall, the amount of development funding in relation to any particular development site is finite and the council is likely to have to make a compromise in the achievement of some policy objectives in order to achieve others if it is to receive any benefits at all. We recommend that the council, in preparing its core strategy policy should give some consideration to the issue of where affordable housing fits into its other corporate policy objectives and should maybe consider some form of ranking or prioritisation of objectives. 

Hillingdon must ensure that any requirements for planning obligations are clearly set out and tested in the appropriate manner so that the situation does not arise where developers are unaware of what the council’s planning obligation requirements in any given location. If this is not the case then it suggests that might be problems with the council’s policy context and evidence base. This would need be addressed. Afterall, the purpose behind the LDF and spatial planning approach is to be up-front, clear, consistent and transparent. 
Naturally, scoping out what might be the full infrastructure and community needs are in any given locality cannot always be an exact science, but the council should attempt to scope this out as far as possible (in communication with partners). We would remind the council that it too has an obligation to work with delivery partners to support vital development, including housing, and not to place unnecessary barriers before development. 

Pooled financial contributions
We are also concerned that the draft document is in many places attempting to introduce a tariff type system in advance of the introduction of the Community Infrastructure Levy (CIL). It does this by misinterpreting Circular 5/2005 and the use of pooled contributions. Planning obligation policies must continue to be in conformity with Circular 05/2005. 

The policy in this draft document is therefore contrary to current Government guidance on planning obligations contained in Circular 05/2005. As paragraph B7 states:

“planning obligations should never be used purely as a means of securing for the local community a share in the profits of development, i.e. the means of securing a “betterment levy”.”

But this is what the document appears to be doing, when, in several places, but especially the sections relating to education and health, the draft SPD seeks to pool contributions to pay for borough-wide deficits in public services (for which the public already pay through local and central taxation). Paragraph 3.23 also suggests that this is what the council is endeavouring to do when it states that obligations will be calculated: “based on the levels of deprivation in an area as identified by needs assessments performed on a case by case basis”. But paragraph B9 of Circular 5/2005 is quite clear that planning obligations should not be levied to resolve deficiencies in existing provision: new development (and new residents) should not have to make good past public sector failure. As Circular 5/2005 states:

“planning obligations should not be used solely to resolve existing deficiencies in infrastructure provision or to secure contributions to the achievement of wider planning objectives that are not necessary to allow consent to be given for a particular development.”

In its discussion of pooled contributions, paragraphs B21-B24 make clear that pooled contributions can only be secured against specific pieces of infrastructure in defined local areas in addition to meeting the tests set out in para. B5. Pooled contributions are permissible (paras. B21-B24) where the cumulative impact of a series of local developments creates the need for supporting infrastructure (see para. B21). The paragraph goes on to state:

“Local authorities should set out in advance the need for this joint supporting infrastructure and the likelihood of a contribution being required, demonstrating both the direct relationship between the development and the infrastructure and the fair and reasonable scale of the contribution being sought. There should be a clear audit trail between the contribution made and the infrastructure provided.”

It would be perverse to interpret this as support for a pooled approach to contributions in order to support the delivery of generalised and borough wide infrastructure and services. Instead, to be in conformity with Government guidance, Hillingdon needs to indicate through its emerging LDF (and possibly specific Area Action Plan DPDs) that it will be identifying what its infrastructure priorities are in these areas. This forewarns developers, providing greater certainty for them, but it also encourages developers to venture into areas which the council is trying to promote for regeneration. It also allows provides grounds for informed negotiation over priorities. 
Para 3.14
The draft SPD proposes an administration fee of 5% of the total value of the contribution. During a period when planning application fees are rising and local authorities are securing higher settlements from Government through the Planning (Housing) Delivery Grant, the HBF objects in principle to the application of a further fee for carrying out what is a core activity of the statutory planning process for which planning authorities are already funded through local and central taxation and via application fees. The 5% monitoring fee is unjustified and unreasonable and should be deleted from this document. 

Para 3.18
Rarely can sites be built out in one phase: sales from one phase are necessary to subsidise the building out of latter parts of a site. Thus, notwithstanding our comments above relating to the payment of fees to manage obligations, seeking higher fees for sites built out in phases, is unreasonable and unjustified and should be deleted.

Para 3.25
The use of Grampian Conditions is unreasonable. Regard must be had for paragraphs 38-41 of Circular 11/95, namely that there should be some reasonable likelihood that the condition can be discharged by the developer and that it is not contingent upon the consent or authorisation of a third party. Since this is highly likely to be the case with regard to the provision of education, health and transport services the use of Grampian style conditions is unreasonable and should be deleted. 

Education
Notwithstanding our comments already made above regarding the use of pooled contributions to support borough-wide deficits in service (note: we are not objecting to the use of pooled contributions to meet the needs of new localised demand as a consequence of new housing) we object to the onerous levels of the obligations to be levied which appears to be within the region of £11-18k per unit which in combination with other obligations, will render development unviable. 

Para 4.4

It is unreasonable to seek contributions to adult education. Since funding for adult education is not a priority for government policy it is unreasonable to expect house builders to make good this deficit in provision. 

Affordable housing
While we recognise that this policy has been drafted to be in conformity with London Plan policy 3A.7, regard should also be had for London Plan policy 3A.8, which states that boroughs should have regard for individual site circumstances, site costs and the availability of public subsidy in order to “encourage rather than restrain residential development.” We feel that this should be reflected in the SPD. 

Para 5.28

When discussing viability in connection with delivering 50% affordable housing, the SPD argues that if the developer says he is unable to achieve this, he must demonstrate why by submitting a financial appraisal.  However, within the financial appraisal the council requires the developer to add in all the other costs, including any decontamination costs and planning obligations. But it then adds in the next sentence that it may not be possible for the developer to “anticipate the full scope of planning obligations prior to submission of the appraisal”. 

We are unclear what is being suggested here. Is the council suggesting that because the developer may not know at the time of submitting the appraisal all of the site and policy costs, (because other development costs may subsequently come to light, e.g. decontamination, archaeology etc) the council will subsequently reflect this in their demands and lessen the obligatory burden?
Or is the council saying that new, additional, obligations could be levied by the council post-application (or  after the submission of the financial appraisal)? If it is this latter case, we would object very strongly since this would be contrary to the spirit of Circular 5/2005 and the purpose of the new LDF process. The purpose of the new spatial approach to planning is to assist development by providing more certainty for developers so they know upfront what are the likely costs involved in any development and what they need to provide in terms of infrastructure. This policy is also nonsensical: if the house builder is presenting a financial case showing that he is unable to meet 50% affordable housing, then he will hardly be in a position to afford any other obligations. We would welcome clarification. 

Acquisition costs

In the majority of cases, land transactions only occur once the full development liability has been calculated and the developer is assured of viability. 

Para 5.31

We note that developers are required to fund the cost of the financial appraisal. Rather than making developers ‘jump-through-hoops’ and making them pay for every single aspect of demonstrating the viability of an affordable housing quota – would it not be better for the council to accept 30% affordable housing rather than running the risk of securing no housing at all? If the cost of demonstrating viability and paying for any additional obligations becomes too onerous, developers may be forced to abandon house building in the borough altogether.

Para 5.45

In discussing calculations for payments-in-lieu the document states that the monetary figure will be calculated on the price these units would command on the open market. But since affordable homes are not sold on the open market this would not be a fair basis for calculation. It would fairer to calculate the transaction price based on total construction cost plus the cost of discharging any conditions and/or planning obligations. 

Para 5.46

Seeking a contribution to the council’s First Time Buyer initiative is dubious. Surely the priority is to build homes not subsidise someone’s rent or mortgage? 

Health Facilities
Para 6.1

We would challenge the grudging tenor of this paragraph. People need homes. Inevitably new households will have an impact on local services, but the cumulative demand on local services, especially health services, would be even greater if people are forced to live in sub-standard, overcrowded conditions, or even worse, out on the street. 

Para 6.8
The document states that the rationale for health contributions and the basis for contributions will be published in appendices. Appendices to which document? Does the council mean the core strategy? This should be clarified. Nevertheless we support the approach being taken: the LDF must set out what the total infrastructure requirements are in specific localities (not only health) so that developers can estimate in advance the likely cost of the s106 requirement and use this in their negotiations with land owners to secure an acceptable selling price.

Para 6.10 

UDP policy R17 only tenuously relates to securing health obligations. 

Open space and recreation
We note the council’s requirements. Presumably, it will be allocating an adequate supply of large development sites, including greenfield sites, to ensure that these space requirements can be met without jeopardising housing delivery? We note that brownfield development sites, including town centres, are unlikely to provide the amount of open and recreational space required and deliver 50% affordable homes (and any design and sustainability requirements which also might apply) and we trust this will be reflected in the emerging core strategy. We look forward to working with the council on its Strategic Housing Land Availability Assessment to identify a sufficient supply of suitable sites.

Conclusion
Given the costs associated with complying with these policies we feel that this document must be tested through the LDF process. Under the circumstances, we feel that the document is premature and should be withdrawn pending the adoption of the council’s core strategy. 
We also feel that the tenor of this document places too great an onus on house builders to discharge what should be council and Government responsibilities with regard to providing and planning for community services and infrastructure. Equally, there appears to be little corresponding commitment on the part of the local authority to assist in planning and identifying the actual scale of the infrastructure required in specific localities in the borough. On their own housebuilders cannot resolve or mitigate every single aspect of the impact of a growing population. Surely it is better that we work together to ensure new homes, including affordable homes, are delivered which are necessary to house our population, and work separately as a society to consider how we provide for other services such as health and education, training and employment?

I hope these comments prove helpful. I would be eager to learn how the council intends to respond to these comments and if you would like to discuss any aspect of this representation further please do get in contact.

This letter is being copied to the Government Office for London for information. 

Yours faithfully
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James Stevens

Regional Planner for London
Email: james.stevens@hbf.co.uk
Tel: 0207 960 1623

CC:
Government Office for London

Home Builders Federation

1st Floor, Byron House, 7-9 St James’s Street, London, SW1A 1DW

T: 0207 960 1600 F: 0207 960 1601 E: info@hbf.co.uk   www.hbf.co.uk


