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Jon Madge

Forward Planning Group

Freepost SCE5251

Swindon Borough Council

Premier House

Station Road

Swindon

SN1 1TZ

9th January 2008

BY EMAIL ONLY

Dear Jon

DEVELOPER CONTRIBUTIONS TO RESIDENTIAL DEVELOPMENT GUIDANCE NOTE

Thank you for inviting the Home Builders Federation to comment on the above document. While the HBF does not question the Council’s aim in seeking to achieve appropriate developer contributions from development, it does fundamentally content the approach the Council has adopted for achieving this

Inappropriateness of preparing the Guidance Note.

Objection: The HBF objects to the preparation of the Developer Contributions Guidance Note on the basis that it has no material weight in the planning process as the Planning and Compulsory Purchase Act 2004 does not provide for the preparation of this document or revision of previous saved documents, it forms no part of the Council’s LDF, it does not comply with emerging policy set out paragraph 6.9 of the draft PPS12 and most importantly is not subject to independent testing as part of the development plan process as is the principle of the Community Infrastructure Levy planning charge as set out in Yvette Cooper’s speech on 9th October 2007.  The Council should establish its planning charge proposals through the development plan process in accordance with the proposals for the Community Infrastructure Levy and permit independent testing of the evidence to support its developer contributions. The document should be withdrawn.

In accordance with paragraph 6.9 of the draft PPS12, the HBF considers that planning policies or developer contributions, which are of a prescriptive nature, should not be presented and considered simply in non-statutory Development Control Guidance Notes.  Such proposals could potentially have a considerable impact on developments and their viability. 

Should the Council consider that developer contributions are a priority for the Council, it should prioritise this within its Local Development Scheme and prepare appropriate policies within a Local Development Document as part of its Local Development Framework in accordance with the Minister’s speech. I have repeated part of this below for your information.

· “Planning charges should be based on a costed assessment of the infrastructure requirements arising specifically out of the development contemplated by the development plan for the area (which comprises the regional spatial strategy and the local development framework), taking account of land values. 

· Planning charges should include contributions towards the costs of infrastructure of sub-regional and regional importance identified in development plans. 

· Planning charge policies in development plans will be tested through the development plan process [my emphasis], in consultation with developers, stakeholders and the community to ensure they support the viability of new development and levels of new housing required”.
Yvette Cooper – 9th October 2007.

Paragraph 2.44 of PPS12 states that policies which should be included in a Development Plan Document and be subject to proper independent scrutiny in accordance with the statutory procedures should not be set out in Supplementary Planning Documents. The principle of this should clearly extend to development control guidance notes and therefore they should not contain such information.

Draft PPS12 also states at paragraph 6.9 that local authorities should not produce planning guidance other than SPD where guidance is intended to be used in decision making or the co-ordination of development. The Council is therefore not compliant with emerging national policy and also risks this document being superseded by new emerging planning policy. The Council should therefore concentrate it’s efforts to producing compliant planning documents.

Non compliance with the Environmental Assessment of Plans and Programmes Regulations 2004 and the Strategic Environmental Assessment Directive.

Objection: The draft Developer Contributions Guidance Note does not comply with either the requirements of the Strategic Environmental Assessment Directive and the Environmental Assessment of Plans and Programmes Regulations 2004. The Council has not undertaken an assessment of the guidance note in accordance with these legislative procedures. Event where the Council determine that there will be no significant environmental effect associated with this guidance note, there is a statutory procedure to follow. It has not complied with the requirements of this legislation to determine this position, namely preparing and consulting on a screening statement. The Council cannot seek to inappropriately apply weight to this guidance note in a planning arena for the determination of planning application applications on one hand and on the other determine that it will not have significant environmental effects. It should categorically determine whether there will be significant effects associated with this document or not and comply with appropriate legislative procedures accordingly. The document should be withdrawn on this basis.

As the Council is aware, there is no statutory requirement to undertake Sustainability Appraisal of a guidance note, however, this does not devolve the Council of it’s responsibility in the context of meeting the requirements of either preparing a Screening Statement or an Environmental Report to meet the requirements of the Environmental Assessment of Plans and Programmes Regulations 2004 (EAPPR) and the SEA Directive of documents it prepares relating to town and country planning. These two legislative procedures operate independently of the Planning and Compulsory Purchase Act 2004 and should therefore be adhered to accordingly.

In summary, the EAPPR states that where the first formal preparatory act of the plan or programme including modification (Reg 8(1) is on or after the 21st July (Reg 5(1)) and is prepared for town and country planning (Reg 5(2)) the responsible authority should carry out, or secure the carrying out of, an environmental assessment. Where the responsible authority determines that a plan, programme or modification does not require an Environmental Report on the basis it does not consider that it is likely to have significant environmental effects, it shall make a determination on the basis of the Regulations, namely Schedule 1 and consult the consultation bodies. It should also prepare a statement of its reasons for the determination (Reg 9).

The HBF object to this draft document on the basis that it does not meet the requirements of the Environmental Assessment of Plans and Programmes Regulations 2004, nor in that context the SEA Directive on the basis that:

1. the draft SPG modification has characteristics linked to paragraph 1 (a), (c) and (e) of Schedule 1 and that the effects and the area likely to be affected have regard to paragraph 2 (a), (b) and (e) of Schedule 1. 

2. in respect of Regulation 5 (6) the modification proposed to the existing document is not minor, nor does it relate to a small area at local level as it contains significant new guidance on adopted policy. 

3. Preparing an Environmental Report is feasible, as has been undertaken for other LDDs.

4. If the Council has decided that the document should not be subject to an Environmental Report, as the responsible authority, it has not made a determination to the fact that the modification of the document should not be subject to an Environmental Report, consulted the consultation bodies (Reg 4 (1)) on that decision and informed the public of that decision.

The HBF objects to this document and is of the opinion that, not withstanding other objections, the Council cannot proceed to adopt it, or submitted it to its legislative procedure for the purpose of its adoption under Regulation 8. The Council should bring forward an alternative and appropriate LDD for this subject as part of it’s LDF.

The HBF note that the Council has undertaken a Sustainability Appraisal Scoping report that states the Council’s SA process incorporates the requirements of the Strategic Environmental Assessment Directive and the Environmental Assessment of Plans and Programmes Regulations 2004 for the purpose of its Development Plan Documents. This, however, makes no reference to the provisos for the preparation of this document and therefore is not applicable in these circumstances.

Specific Comments

No withstanding the fundamental objections set out above I have set out a series of specific comments that you may find useful in preparing future LDF documents covering such issues. 

Objection: Paragraph 2.2. This refers to a six-week consultation period for Development Control Guidance Notes being specified in the Council’s Statement of Community Involvement. The HBF object to this paragraph as it implies that the preparation of Guidance Notes has a statutory basis within the LDF process with reference contain in the Council’s SCI. The Council’s SCI does not contain any reference to consultation arrangements for development control guidance notes and therefore this emphasis should be removed as incorrect. Again the HBF refers to the non-statutory basis of this document and the emerging policy contained within paragraph 6.9 of the draft PPS12.

Objection: Paragraph 2.4. This sets out that the development control guidance note replaces two supplementary planning guidance documents. There are no procedures to replace saved SPG within the current planning system other than through SPD or LDD. This document forms neither and therefore cannot be attributed the same weight as saved SPG, which themselves carry limited material weight. The Council is incorrect in it approach of replacing SPG by non-statutory documentation prepared outside of the current planning system.

Objection: Paragraph 7.6. The Council has not undertaken any viability assessment for any of the contributions sought from the document, in particular seeking contributions from all developments with no threshold. The Council should seek to engage the development industry in its proposals, in particular the Home Builders Federation and it’s Members.

Objection: Paragraph 7.14. The HBF is fundamentally opposed to the open book approach, which goes way beyond the remit of Town and Country Planning legislation and is, in effect an attempt to set a level of developer profit by imposing a land tax on development, which we believe to be illegal.  Authorities can seek to negotiate with developers and can request open book accounting but it cannot expect or require it.  Furthermore, different developers and development schemes will operate to different cost and profits and it will be difficult for a third party to comment on what is, and what is not, financially appropriate. It is therefore inappropriate to expect this and state that this is binding on the developer. This paragraph should be removed.

Objection: Paragraph 11.5. Affordable housing requirements under current national planning policy should be derived through Strategic Housing Market Assessments not Housing Needs Assessments (HNA). While the Council’s HNA underpins the existing Local Plan Policy it was published in 2001 and should not be used as the evidence base for emerging planning documents.

Objection: Paragraphs 11.25 and 11.26. While the HBF does not question the Council’s intentions to promote the Lifestyle Home Standard it does object to the Council establishing targets for the provision of homes to meet these standards through a document that has no weight in the planning process. There is no independently tested evidence to support the requirement for this standard, nor has this standard been tested against the viability of schemes. The Council should ensure that its approach is viable and can be delivered rather that proposing arbitrary untested requirements. This paragraph should be removed. 

Objection: Paragraph 11.26. The requirement to meet Level 4 of the Code for Sustainable Homes does not now comply with recent national Planning Policy Statement on Climate Change. This clarifies in paragraph 33 that any policy relating to local requirements for decentralised energy supply to new development or for sustainable buildings should be set out in a DPD, not a development guidance note, so as to ensure examination by an independent Inspector. The Planning Policy Statement also clarifies that proposals should also be site specific or development area based not Borough wide. The Council cannot therefore justify such a requirement in a non-statutory development control guidance note in the context of national policy set out in paragraph 33 of the Planning Policy Statement for Climate Change. This requirement should be deleted. 

Objection: Section 15 - Community and Neighbourhoods. The HBF fundamentally object to Section 15 implying that new developments create impacts beyond its immediate site by generating concerns about safety in the local area. These contributions CANNOT be considered essential to make a scheme acceptable in planning terms. Given that social behaviour is linked to a vast number of external factors beyond the remit and control of the development industry the Council cannot robustly justify a link between the provision of community safety equipment offsite and new housing. There is no robust and independently tested evidence to underpin this approach. Developers cannot be held responsible for the behaviour of residents living elsewhere. This section cannot be justified in planning terms and should be deleted.

Objection Section 15 - The link between this section and any saved local plan policy is not present and therefore a fundamental flaw. The Council state that this is linked to saved local plan policy DS6, however, there is no supporting parent policy statement in Policy DS6 that links design and the requirement for developers to provide funding for off site community safety schemes which is more attributable to resident social behaviour not new housing development in itself. This section is simply seeking to extract funding from developers using with no direct link to a saved local plan design policy.

Objection: Section 15 - Housing developments are designed to meet the Council’s standards for design and given that social behaviour is linked to a vast number of external factors, the Council does not have the evidence to robustly justify a link between the design of new housing and social behaviour beyond development sites. All emphasis on this basis should be deleted unless the Council can provide robust and independently tested evidence otherwise. 

Objection: Paragraph 15.8. The HBF fundamentally object to the emphasis provided by this paragraph that there is a direct link that as a result of future residents of new developments using local district centres and community centres there is a direct link between the need for an increase in crime and disorder reduction measures. To establish a link between new developments and increased crime and disorder is fundamentally incorrect and the HBF requests that the Council provide robustly independently tested evidence to support this link otherwise the requirement should be deleted in its entirety.

Objection: Section 17 – Public Realm in Swindon’s Central Area. There has been no independent testing of the evidence to support the public realm improvements within this section. The Council cannot expect the development industry to contribute to public realm improvements where the overall funding requirement has not been subject to independent scrutiny and examination.

Objection: Section 20 – There has been no independent testing of the evidence to support this section. The Council cannot expect the development industry to contribute to healthcare provision where the overall funding requirement has not been subject to independent scrutiny and examination.

In light of the above objections the HBF do not consider that the Council is in a position to continue with this document and it should be withdrawn. I am happy to meet and discuss with you any of the points raised above.

Yours sincerely

Tim Watton

Regional Policy Manager

Midlands and South West 

Please note the change of name to the Home Builders Federation and our change of address below.  Please can you amend your LDF Consultation records accordingly.

Home Builders Federation Ltd

Bordesley Hall

Room A204

The Holloway

Alvechurch

Worcestershire

B48 7QA

Tel: 01527 63428/63435

Email : midlands@hbf.co.uk
