Draft Mayor of London Order 2008 and Draft GOL Circular 2008: Strategic Planning in London
The following provides a brief summary of the main features of the Draft Mayor of London Order 2008 which is currently out for consultation. The consultation period will conclude on 14th February, afterwhich, subject to the representations received, it is expected that the Mayor’s new powers will come into force on 6th April 2008. 

Following the passing of the GLA Act 2007, the Draft Mayor of London Order (2008) sets out the latest proposed changes to the Mayor’s powers. The Draft Mayor of London Order (2008) and accompanying Circular set out:

(a) the process of referral and the process that will be followed should the  Mayor decide to intervene and determine the application himself;

(b) The new thresholds which define applications as being of strategic importance and which must be referred to the Mayor; and
(c) the test which the Mayor must apply to those applications to justify his intervention.
The Mayor’s New Planning Powers
Spatial development
The new Act grants the Mayor powers to direct changes to borough Local Development Schemes (LDSs) and have a much greater say on whether the draft Local Development Plans are in general conformity with the London Plan. The Secretary of State’s powers, however, remain unaffected.
Development Control

The GLA Act 2007 strengthens the Mayor’s role by giving him power to direct that planning applications in Greater London which are defined as being of strategic importance should be determined by him instead of the local planning authority. 

The Mayor may also negotiate and enforce the terms of any planning permission he has granted. However, it is expected that in the vast majority of cases the borough will continue to negotiate the details of the application and enforce the permission. 
The exception to the rule is applications submitted to the Olympic Development Authority (ODA) and the London Thames Gateway Development Corporation (LTGDC). The Mayor may only direct either of these bodies to refuse applications: he cannot take over and determine the application. 

Where the Mayor takes over an application, he will also determine any associated applications and planning obligations. However, the Mayor may pass decision making for any subsequent applications, the approval of reserved matters, the approval of details or negotiation of planning obligations back to the relevant borough.

The Act enables the both the applicant and the London borough to make oral representations to the Mayor at a representation hearing before he determines the application. 

Draft Mayor of London Order 2008: the key features
The following provides a précis of the central features and mechanics of the Mayor’s new powers. It sets out in the following order: (a) the new procedure for referral of matters to the Mayor; (b) the new thresholds; and (c) the test the Mayor must apply before taking over an application for his determination.
(a) The new procedure for referral
Applications will continue to be submitted to the relevant local planning authority (a London borough, LTGDC or ODA). Application fees will be paid to the relevant local planning authority. If the application is taken over by the Mayor no additional fee will be charged. 
If an application meets the threshold defining it as being of potential strategic importance (PSI: see section b below) boroughs are required to send a copy of the full application to the Mayor.
Starting on the date the Mayor receives the application, he will then have six weeks to consider the application and provide the borough with a statement on whether he considers the application: 

a) compliant with the London Plan; or
b) set out where the deficiencies lie and how to remedy this

The six weeks allowed to the Mayor falls within the statutory 13 week period allowed to LPAs to determine major applications. It is, therefore, in the interest of the borough to refer relevant applications to the Mayor as quickly as possible. 
Where possible, the boroughs and the Mayor should engage in pre-application discussions with developers to minimise conflict. Developers need, therefore, to be aware of the thresholds and the likelihood of any scheme of theirs triggering the involvement of the Mayor: either a direction by him or his taking it over for determination.

If the Mayor considers that the application raises no issues of strategic importance he may choose to have no further involvement in the application. The Mayor should inform the borough of this as soon as possible. The borough will then be left to determine the application. 
If the Mayor does record an interest in the application, the borough concerned must notify the Mayor of its draft decision (whether it is minded to grant or refuse planning permission). On receipt the Mayor will then have 14 chronological days in which to:

i) allow the borough to proceed with its decision;

ii) direct the borough to refuse; or

iii) apply the policy test to decide whether to take over the application and determine it himself.

The Mayor must notify the borough of his decision, giving full reasons in the case of (ii) and (iii) above. 
If the borough in the case of (i) above fails to determine the application in time, the applicant can, instead of appealing to the Secretary of State, invite the Mayor to apply the policy test and if appropriate, take over the application. 
(b) The new threshold
Applications which are defined as being of potential strategic importance (applications that could have a real impact on the implementation of the London Plan) must be referred to the Mayor. In terms of housing, currently only applications involving over 500 homes are defined as being of potential strategic importance and therefore must be referred to the Mayor. It is proposed that the threshold is lowered from more than 500 units to those applications involving more than 150. 
(c) The policy test

The Government has built-in safeguards against possible abuse. Before the Mayor can take over applications of potential strategic importance he is required to apply a policy test. The test comprises of three criteria which are set out in Article 7 of the draft Order. They are:
(a) Any of the issues raised by the development to which the PSI application relates is of such a nature or scale that it would have a significant impact on the implementation of the London Plan; 
(b) Any of the issues raised by the development to which the application relates has significant effects that are likely to affect more than one London borough; and
(c) There are sound planning reasons for issuing a direction. 

The Mayor must demonstrate that an application meets all three criteria before he can take it over, except in the case of housing schemes over 150 units where the Mayor need only demonstrate that the application meets criteria (a) and (c). The Mayor must publish his reasons for his decision. 
Nevertheless, the accompanying Circular stresses that the Mayor should be reasonable in the exercise of these new powers and he should take into account the performance of London boroughs in achieving the targets set by the London Plan, especially the housing targets (including targets for affordable housing). This consideration will be an important component of criterion c: there being sound planning reasons before the Mayor can take over the application. 
In the case of mixed use schemes (e.g. a scheme delivering over 150 houses, together with retail and employment uses) where the borough is meeting some of its targets, though not all, the Mayor is required to reach a balanced view.  The Government hopes that this will mean that only applications of genuine importance to delivering the London Plan will be taken over, and that an onus will be placed on London boroughs to demonstrate that their draft decisions are compliant with London Plan policies and targets to maximise housing delivery including affordable housing.  

The draft Circular: Strategic Planning in London
The Circular provides detailed advice and guidance on strategic planning in London, building on the primary legislation set out in the Greater London Authority Act and the Mayor of London Order. When published it will replace Circular 1/2000.
The GLA Act 2007 provides the Mayor with power to direct changes to a draft LDS to ensure key policies of the London Plan are reflected in the LDD programme and to direct revisions to the LDS. The power is intended to ensure that London boroughs revise LDs in a timely manner to reflect changes to the London Plan.
The Secretary of State will, nevertheless, retain the power to direct an LPA not to implement a direction from the Mayor. 
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