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At the EIP Session on the 22nd March dealing with Matters 8Hiv/8Jiv on the Thames Basin Heaths SPA the South East England Regional Assembly (SEERA) introduced revised policy wording and textual amendments to Policies WCBV9 and LF11 agreed at the previous day’s planning committee. At the EIP session HBF raised concerns about the late stage in proceedings for these changes to be introduced and the lack of consultation this would allow; particularly in view of the significant implications of the proposed policy wording. Consequently, the Panel invited written comments (to be submitted no later than the close of the EIP) on the revised policy wording proposed by SEERA. HBF’s comments are set out below. 

1. HBF welcomes the proposed deletion of the last minute text added as criterion (iii) to Policy LF11. That addition was never reasonable, sound or adequately justified. It became clear at the 22nd March EIP session that there was widespread acknowledgement that this text was now superfluous in view of the assessor’s recommendations on the quantum of housing which could be delivered without causing a significant impact on the SPA (provided it was appropriately mitigated). It is right, therefore, that it be proposed for deletion which was something requested by HBF at the outset.

2. However, HBF is concerned at a number of the other proposed changes to the policy. Our position, as set out in previous statements to the EIP, is that all that need be included to provide the necessary strategic guidance to local authorities and other users of the Plan is what is currently set out in criteria (i) and (ii) of Policies WCBV9 and LF11. In view of the assessor’s recommendations these require very minor amendment. However, instead of minor amendment, SEERA is proposing a number of major revisions to the policy which introduce a great deal of detail about the so-called ‘Interim Strategic Delivery Plan’ and the preparation of long term management plans. We believe these changes constitute an inappropriate level of detail for inclusion in a regional spatial strategy. Especially as the status of these documents, should they be prepared, is uncertain. We would certainly not wish that the inclusion of a reference to these documents in the SE Plan, should they be prepared, confers on them a degree of legitimacy, weight or status which they do not deserve.  

3. As may be obvious from our references above to “should they be prepared” however, our main concern is that there is no guarantee or even a likelihood that these documents will be prepared. Natural England has procrastinated and avoided the issue of preparing conservation objectives and management plans for the SPA since the SPA’s designation two years ago. They remain similarly unmoved by the urgency and importance of this situation today. 

4. Similarly, the draft delivery plan has been in discussion for almost two years and was supposed to be translated into 13 mini delivery plans. The template SPD has been available for over a year to allow this to happen. Yet at present we only have 5 or 6 such mini delivery plans either adopted or in preparation. Some districts have made it abundantly clear they will not be producing mini delivery plans. 

5. On the basis of this record of events, HBF would suggest that there is a very strong likelihood that there would be similar  degree of obfuscation and recalcitrance on the part of Natural England and certain a local authorities in respect of the preparation of long-term management plans and an Interim Strategic Delivery Plan. It would be an unsound approach to planning for the protection of the SPA to include in a strategic plan references to documents of uncertain status which may never see the light of day. 

6. Perhaps more importantly, however, HBF is concerned that SEERA and others continue to propagate the myth that the issue at stake here is whether or not a development would have an adverse effect on the integrity of the SPA. That is not the correct test as is clear from the legal advice submitted to the assessor by HBF prepared by Robin Purchas QC. It is also supported by NE’s most recent legal submission. The issue is not whether a development would have an adverse effect on the integrity of the SPA. The issue is whether the development would be likely to have a significant adverse effect on the integrity of the SPA. These words, “likely” and “significant” and “integrity” are fundamentally important to the correct interpretation of the Habitats Regulations and they absolutely must be included in any form of policy wording if the SE Plan is not to mis-apply the requirements of the Habitats Regulations and Directive. The Plan would be unsound and unreasonable and would, in effect, prevent any development going ahead in the SPA authority areas if it merely referred to “an adverse” effect.

7. Reiterating our comments made at paragraph 1 of our supplementary statement on this Matter, paragraph 2.49 of PPS11 makes it clear that the Regional Planning Body should ensure that any RSS is sound when it is submitted for examination. The Panel itself also is also required to satisfy itself that the plan is sound. One of the key tests of soundness is that policy must be founded on a robust and credible evidence base (test vi). 

8. The SEERA revised policy significantly changes the approach to considering impacts on the SPA in that it now applies to all development whereas the submitted plan policies merely applied to residential development. As HBF declared at the 22nd March EIP session, we have no problem with this per se as we have felt aggrieved at being the industry singled out for attention in this regard. 

9. However, again as we said on the 22nd March, introducing such a fundamental change so late in the process is unhelpful and unreasonable as it does not allow those who will be affected by this change to comment. 

10. We are grateful to the Panel for allowing this opportunity for further submissions. However, I doubt this issue will reach the attention of many who will ultimately be affected until it is actually adopted should it be so endorsed by the Panel. 

11. The key point is that there is absolutely no evidence of any adverse effect on the SPA caused by any form of development other than residential (and we maintain our view expressed throughout that this evidence is flawed to say the least). All of the evidence produced by NE and others and considered to date has been in respect of impacts caused by the occupiers of residential development. If plans and regional spatial strategies are to be evidence-based, as clearly they are in view of the reference to PPS11 above, there can be no justification for introducing a policy change which is supported by not even the slightest whiff of any evidence whatsoever. 

12. Setting aside the rights and wrongs in terms of which sectors of industry are and are not affected by this SPA situation, as a matter of planning policy approach, this change cannot be justified. Hence HBF’s view is that the Panel should endorse not these most recent changes proposed by SEERA but should make the minor amendments to the existing policies suggested by HBF. 

13. One final point to mention is that HBF is disappointed that the SEERA has not seen fit to endorse the joint DPD approach recommended by the assessor. HBF made comments about this issue and the urgent need for a joint DPD on the 22nd March. One thing which became clear from the 22nd March session was that there was a definite reluctance on the part of the local authorities concerned to go down the route of a joint DPD. 

14. If there are to be changes to Policies WCBV9 and LF11 over and above the relatively minor revisions sought by HBF then, in addition to the significant-adverse-effect point, a key change must be the requirement for a joint DPD to be produced. The issue at stake is the integrity of the SPA as a whole and this can only be addressed at the strategic level. It will not be addressed at the level of the individual local authority as they can only address issues in respect of their individual parts of the SPA. Put bluntly, local authorities need to have their heads banged together and be forced to co-operate with a joint DPD approach and the only way to provide the impetus for this to happen is by including a requirement for a joint DPD to be prepared in the SE Plan. 

15. There can still be individual local authority SPDs which tailor any strategic or sub-regional policy approach set out in the joint DPD to the individual circumstances of each district. But that over-arching policy steer can only be provided by the production of a single joint DPD which goes through the statutory examination and testing process. HBF suggested this over a year ago and, had the initiative been taken up by those concerned, we could have more or less had a joint DPD prepared and adopted by now. 

16. As we have seen with the fiasco of the NE delivery plan and the moratorium on housing development (which exists to this day despite some claims to the contrary) a non-statutory solution to this issue is no solution at all. If it assists those who consider that this is all too difficult HBF would be happy to prepare the first draft of the joint DPD which could be done in a matter of days, not weeks, months or years !

17. Finally, it has to be said that, if there is a will to seek a solution to this impasse then a solution will be sought and, despite our comments on the detail of the SEERA policy set out above, we are grateful to SEERA for trying to steer all the parties in the right direction towards finding a solution. But, if there is a will to find problems at every turn, to argue about every point of detail and to refuse to co-operate despite independent and detailed testing of evidence, then there will be no progress and those parties concerned should be ashamed of themselves. The solution to this issue ultimately requires a clear, correct and sound policy steer in the SE Plan and from central Government and we are looking to the Panel, deriving evidence from the assessor’s report, to provide the beginnings of that in order that we can all move forward rather than go round in circles and in order that the house building industry can deliver much needed housing development while still protecting the integrity of the SPA.
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