Mr Simon Payne

Director of Environment & Planning

Cambridge City Council

The Guildhall

Cambridge CB2 3QJ
14th February 2007

Dear Mr Payne, 

Cambridge Sustainable Design & Construction Draft SPD

Thank you for giving the Home Builders Federation an opportunity to comment on the above.

In relation to the specific content of the document the HBF would like to make the following points:

General:

Document Status

It is unclear as to who has been involved in its formulation, particularly in terms of stakeholder involvement by the development industry. The document would appear to have been put together entirely from a local authority perspective without any regard to the likely associated costs involved, or the impact that the document would have on housing delivery.

The whole purpose of Supplementary Planning Documents is to amplify and expand upon the content of saved policies in an Adopted Local Plan or Development Plan Document. Therefore, it’s content has to fully accord with the specific polices in the adopted statutory Plan to which it relates. The document has to clearly show in full the individual adopted policies to which its content relates. This needs to be done in order for local authorities to adopt the document. Furthermore, they can only seek to adopt the document as a SPD (Supplementary Planning Document) if it has been listed in their adopted LDS (Local Development Scheme).

The proposed document is at times highly prescriptive, and will bring with it major new costs. It is clearly inappropriate for such policy changes to be introduced via SPD, when instead they ought to be introduced either nationally or through the DPD system where they can be subjected to an appropriate level of public scrutiny.

Please find a copy of a letter attached dated 8 September 2006 from GO-East in relation to the Cambridge City LDS. It states that: ‘…If the intention of any non-statutory planning guidance note is to help applicants understand the practical application of policy then clearly this may be helpful. However, where such guidance goes beyond this approach and starts including requirements or prescription that go beyond the scope of the relevant plan policy, and so seeks to alter the policy, then clearly this would be inappropriate. The same principles apply to SPD…’. 

Please also find a copy of a letter attached dated 17 November 2006 from GO-East is attached in relation to the (Essex) Urban Place Supplement Draft SPD. It makes a number of important points:

7. “..It is not clear from the draft SPD whether the approach required will vary depending on whether the site is allocated in the Development Plan or is a windfall site. It would be expected that where a site is allocated that the principle of use or mix of uses will have been established as might density/yield along with development briefs and/or Masterplans possibly also having been produced; if this were the case then it is not clear how the UPS approach should be applied and we consider that clarification should be included in the final SPD before it is adopted.

8. Also, whilst we recognise that matters such as the density of development, accessibility, the mix of uses and open space all influence design, the decision about the location of development and related policies on density and uses is something that should be established principally through the spatial strategy and allocations policies in the Development Plan and in the context of testing of alternatives and options through the application of Sustainability Appraisal incorporating Strategic Environmental Assessment. Such an approach allows for the proper testing of spatial approaches relative to the specific characteristics and needs of particular communities. 

9. Additionally, a rigid use of the UPS at the application stage may either pre-empt the proper consideration of policy issues through the Development Plan (refer to representations on ‘consistency with plan policies’ and ‘prescription and flexibility’) or lead to unnecessary duplication of work already carried out. Whilst we note that it is indicated that ‘Much of the information necessary to complete this work is readily available from local authorities, agencies..’, we consider that there needs to be further consideration as to how the UPS should be applied relative to the issues outlined above. The final SPD should be amended to include a clear statement/s about how the UPS should be applied relative to whether the sites are allocated or otherwise and policies related to those allocations and whether other ‘design documents’ have been produced for the site i.e. site development briefs. Where there are existing policies or documents relating to design then the approach set out in the final SPD should seek to avoid requiring unnecessary duplicative work on the part of an applicant.

15. Planning Policy Statement 12 (PPS12) indicates that a Supplementary Planning Document (SPD) must be consistent with policies in the development plan documents or ‘saved’ Local Plan (paragraph 2.43) and that whilst SPDs may contain policies which expand or supplement those policies, that SPDs should not include policies that should be subjected to proper independent scrutiny in accordance with statutory procedures (paragraph 2.44).

17. Additionally, an ‘up-front’ statement should be included that in the instance of a conflict arising between a current policy in the Development Plan and the SPD, that the policy in the Development Plan prevails.

19. Paragraph 30 in PPS1 – Delivering Sustainable Development indicates that ‘planning policies should not replicate, cut across, or detrimentally affect matters within the scope of other legislative requirements’ giving the example of Building Regulations in the context of energy efficiency.

25. Moreover, an inflexible application of standards across the urban areas of Essex is likely to inhibit responsive design to the local context. The draft SPD, in seeking to apply the above standards rigidly may result in a lack of innovation in design through inhibiting the ability to respond to particular issues such as car parking or outside space on a site by site basis. 

27. We therefore request that in the final SPD, it is made clear that standards are not applied in a prescriptive manner but rather that the standards constitute an possible design solution that can be used as a basis for negotiating the design of a scheme and that appropriate (in design terms) innovative alternative solutions are encouraged. This will also allow for the negotiation of high quality proposals whilst allowing other issues that might affect delivery of a scheme to be taken into account. 

31. Whilst SPDs are not subject to independent examination, paragraph 4.39 in PPS12 – Local Development Frameworks  states that the underlying principles of soundness remain applicable which includes that the content of the SPD should be appropriate, having considered relevant alternatives, and be founded upon a robust and credible evidence base.  

32.There is no apparent evidence and testing of relevant options in relation to the draft SPD..”..

The comments immediately above are considered pertinent as the draft document is in many cases introducing new requirements for applicants for planning permission, and is highly prescriptive and inflexible. Although some different statutory planning policy numbers are listed, it is not clearly apparent what particular parts of these the SPD is seeking to supplement.

However, the Federation considers that any such document (regardless of its status) should not include content more appropriately covered by other things that have, or are happening nationally. These include various Government initiatives relating to the Sustainable Communities including the Code for Sustainable Homes.

The HBF is concerned that the financial impact of the proposals has been ignored, as has the technical limitations of many of the proposals. The text is at times confusing as to what is seen as being actual requirements, and what are more suggestions or possible solutions. The Federation favours the identification of aims and possible solutions, rather than the setting of rigid requirements.

The Council must recognise that the government sets out the parameters in which the building industry operates through such means as PPS’s, Building Regulations and the Code for Sustainable Homes. It is not the role of individual local authorities to seek to amend these. Indeed, new standard requirements are usually set out far in advance in order to allow the industry to make the technological innovations necessary.

PPS1 & PPS12:

PPS1: Delivering Sustainable Development states in paragraph 30 that “…planning policies should not replicate, cut across, or detrimentally affect matters within the scope of other legislative requirements, such as those set out in Building Regulations for energy efficiency”. PPS12: Local Development Frameworks states in paragraph 1.8 that “…planning policies should not replicate, cut across, or detrimentally affect matters within the scope of other legislative requirements..”.

Planning and Climate Change 

Planning and Climate Change (December 2006) has recently been published as a draft supplement to PPS1. It states in paragraphs 27-39 that in determining planning applications LPA’s should ensure they are consistent with the PPS and avoid placing inconsistent requirements on applicants. Paragraph 30 says that with regard to the environmental performance of new development, planning authorities should “engage constructively and imaginatively with developers to encourage the delivery of sustainable buildings. They should be supportive of innovation”.

Paragraph 31 of the draft document states that “LPA’s should not need to devise their own standards for the environmental performance of individual buildings as these are set out nationally through the Building Regulations”.

The document says that LPA’s when addressing energy supply should:

Assess their area’s potential for accommodating renewable and low carbon technologies. Working closely with the industry and other experts, LPA’s should:

· Make the most of opportunities to utilise existing decentralised energy generation;

· Allocate sites for renewable and low carbon energy sources;

· Look favourably on proposals for renewable energy; and

· Ensure a significant proportion of the energy supply of substantial new development is gained on-site and/or from de-centralised, renewable/low carbon sources.

In undertaking this, LPA’s are told to:

· Have regard to the overall costs of bringing sites to the market;

· Ensure their approach is consistent with the need to deliver sufficient housing sites required by PPS3;

· Make realistic assumptions on the availability of technologies and thresholds for their viable delivery;

· Consider the contribution already made through the energy performance requirements of the building regulations;

· Recognise that off site generation and supply may be more efficient;

· Consider the potential for on-site supplies to meet wider local needs; and

· In proposing increases in the proportion of energy gained from renewable sources such targets should be set out in a clear and realistic timeline to allow developers to adjust successfully.

It is far from evident, that the council has taken the above matters on board.

Specific matters:

3.1.1, 7.1 & 9.1.3

The Council refers to the Checklist providing a summary of all the questions that applicants will need to answer in the sustainability statement, which is required as part of their submission.

The HBF queries what legal basis the Council has for ‘requiring’ such specific and detailed information before it will register planning applications.

Furthermore, the requirements do not seem to fully reflect the fact that planning applications are now required to be accompanied by Planning & Design Statements. Nor do they take on board the fact that many sustainable design matters will very soon be covered by the Code for Sustainable Homes. 

3.1.4 

In relation to municipal waste (3.12 – WLP18), the Council asks whether its internal storage space requirements for waste and recycling have been met. This is a matter that is outside of the scope of the planning regime. As are the specific specifications set out in relation to municipal waste and recycling facilities in paragraph 15.2.1

7.3.1 – 7.3.4

The Council sets out ‘essential’ and ‘preferred’ standards to which planning applications will need to comply with. No statutory planning policy basis is given as a justification for ‘essential’ requirements, which planning applications are required to always adhere to. 

Whereas with regard to ‘preferred’ requirements, planning applications may be refused if a number of them are not met. It is also unclear as to the statutory planning policy basis for such refusals, given that just because applications fail to incorporate the Council’s preferred choices, does not in itself make them unsustainable.

The document fails to take on board the fact that many sustainable design matters will very soon be covered by the Code for Sustainable Homes. 

8.1 – 8.2

The text does not currently make any sense. If the Council is seeking to impose planning conditions, it can only do so on the planning consent once it is issued.

The text, therefore, needs to be amended in order to refer to the discharging of planning conditions. This is a matter that HBF Members have been experiencing increasing difficulties with in that local authorities are presently taking longer and longer to discharge planning conditions. The Council must make it clear that any planning conditions will be fair and reasonable, and that it will do all it can to ensure that these are capable of being discharged as fast as possible in order that the required housing supply is delivered on time.

13. Energy

All developments of 10 or more dwellings will be required to provide at least 10% of the development’s total predicted energy requirements on site, from renewable energy sources. 

The document again fails to take on board the fact that many sustainable design matters will very soon be covered by the Code for Sustainable Homes, and that in order to reduce CO2 emissions, 10% renewables provision on site might not be the most appropriate means of achieving this overall reduction, either technically or financially. 

13.2.1, Table 13.1, Appendix B & Appendix C

The Council refers to “Energy Statement”, which is required as part of any planning application submission.

The HBF queries what legal basis the Council has for ‘requiring’ such specific and detailed information before it will register planning applications.

The requirements do not seem to fully reflect the fact that planning applications are now required to be accompanied by Planning & Design Statements. Nor do they take on board the fact that many sustainable design matters will very soon be covered by the Code for Sustainable Homes. 

Furthermore, it is unclear as to why there should be a requirement for applicants to adhere to such matters as the ‘London Renewables toolkit’, which as its name suggests, cannot have any direct relevance to the city of Cambridge.

Nor is it appropriate that ‘total process energy is included in the calculations’, thus including all energy use in the building(s) including appliance loads and equipment loads. This is contrary to the Code for Sustainable Homes. Furthermore, it would be impossible for developers to know what future appliances residents might install in their new homes.

13.5.2

The document again fails to take on board the fact that many sustainable design matters will very soon be covered by the Code for Sustainable Homes. Furthermore, it must be doubtful whether planning officers have the knowledge or expertise to make judgements on specific technologies and apparatus to reduce CO2 emissions. 

15.2.1, 15.2.2 & 15.5.1

Internal storage space requirements for waste and recycling is a matter that is outside of the scope of the planning regime. 

The HBF does not consider that there should be any requirement to agree a predicted occupancy rate for each development with the Council’s waste strategy officer.

15.3

Whilst information concerning the Council’s recycling and waste service collection arrangements is noted, it must be fully recognised that these may well change over time, and the text may no longer be applicable.

18.3.1 
The Council refers to materials and construction waste, applicants have to describe in writing their environmental and ethical sourcing practices, and that this needs to be authorised by senior management. It is then stated that it must contain a commitment to some or all of the matters specified. These are far too prescriptive matters outside of the scope of the planning regime.

Indeed by seeking to set maximum sourcing distances for certain materials, the Council may well be running counter-productive to its carbon reduction targets, given that many sustainable construction materials are highly specialist and can often only be produced far away from the development sites where they will be eventually utilised.

18.3.3

The HBF does not consider that the Council has any proper evidence base for justifying a 25% minimum target for recycled and reclaimed materials use. 

20.2

It seems somewhat excessive to automatically seek to require an air quality assessment (AQA) whenever 50 new parking spaces are to be provided in any development scheme.

21.1.1 & Table 21.1

It seems somewhat excessive to automatically seek to require a land contamination report, including a desk study to be submitted to and approved by the LPA before any site investigation works are undertaken, for any development scheme of 10 or more dwellings. The legal basis for such an approach is unclear under planning legislation.

22

With regard to dust pollution, it would seem that controls outside the Planning system exist too control such activities. Consequently, further submissions from applicants for planning permission seem unnecessary and contrary to PPS1 and PPS12 which state that planning should not seek to duplicate matters controlled by other legislative regimes. 

23

With regard to noise pollution, it would seem that controls outside the Planning system exist too control such activities. Consequently, further submissions from applicants for planning permission seem unnecessary and contrary to PPS1 and PPS12 which state that planning should not seek to duplicate matters controlled by other legislative regimes. 

24

With regard to odour pollution, it would seem that controls outside the Planning system exist too control such activities. Consequently, further submissions from applicants for planning permission seem unnecessary and contrary to PPS1 and PPS12 which state that planning should not seek to duplicate matters controlled by other legislative regimes. 

Conclusions
The government has introduced planning and design statements, and stated an intention to move to a single set of planning application forms that will apply nationally. Therefore, the HBF is opposed to local authorities requiring the submission of numerous and lengthy unnecessary documentation to accompany the submission of planning applications, particularly where it covers subject matter that will be covered by other regulatory regimes such as Building Regulations and the Code for Sustainable Homes.

I look forward to the acknowledgment of these comments in due course. 

Yours sincerely,

Paul Cronk

HBF Regional Planner 

(Eastern Region) 
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	Title
	Draft SPD – Urban Place Supplement (UPS) 

regulation 17 Consultation


1. Thank you for consulting the Government Office on the above draft Supplementary Planning Document (SPD). We welcome the opportunity to comment and are encouraged to see the important issue of design being addressed within formal planning documents. 

2. We are responding on the basis that we have been consulted pursuant to Regulation 17 of the Town and Country Planning (Local Development) (England) Regulations 2004. We note that the document is stated as having been produced jointly by the County Council and a number of district and boroughs in Essex, and is intended to be adopted by those districts and boroughs as SPD following consultation. We further note that the formal consultation is being carried out by each of the individual districts and boroughs with representations to be forwarded to the County Council, but that the individual consultations are being undertaken to varying time frames. We understand that the formal closing date for representations to be sent to the County Council equates to the last date of the individual district and borough consultations and that representations received before this date will be considered by all the districts and boroughs before the SPD is adopted. 

3. Overall, the draft Urban Place Supplement (UPS) represents a comprehensive approach to providing guidance on the issue of design in the urban context in Essex. Joint production of the document will also hopefully help with ensuring a consistency of approach to design quality across the county’s urban areas. While we support these principles, we have however, a number of issues that we think require further consideration and address before the SPD is finalised and have set out in this letter our representations on the draft UPS. 

4. As well as forwarding this letter to the County Council, we have copied it to each of the districts and boroughs who are consulting on the draft UPS. It will be for each of the districts and boroughs (the local planning authorities) to ensure that all regulatory procedures are met in producing and adopting the UPS as SPD (please refer to regulations 17, 18 and 19 in the Town and County Planning (Local Development) Regulations 2004) as well as other requirements such as Sustainability Appraisal (incorporating Strategic Environmental Assessment) and ensuring the SPD has been included in the individual authority’s Local Development Scheme (before adoption at the latest). Any failure in these areas may result in reduced weight being able to be applied to the final SPD relative to where it has been produced fully in accordance with regulatory requirements and policy provisions.

Representations

Application

5. The draft SPD requires the application of a process of Context Appraisal to inform the development and design of schemes, particularly at the pre-application stage. Having undertaken the Appraisal the development type applicable to the site’s location can be identified (as indicated in Diagram 3) with attendant design solutions/requirements identified.  

6. In Section 4 on page 7 it is stated that ‘higher density development above all needs to be in the right location’ … ‘The guide therefore establishes rules for determining the minimum density and nature of new urban development’. Section 4 further indicates that the appraisal will ‘inevitably suggest a suitable range of uses, housing tenure and green space needs….’ to be used in informing the right development approach for a site.

7. It is not clear from the draft SPD whether the approach required will vary depending on whether the site is allocated in the Development Plan or is a windfall site. It would be expected that where a site is allocated that the principle of use or mix of uses will have been established as might density/yield along with development briefs and/or Masterplans possibly also having been produced; if this were the case then it is not clear how the UPS approach should be applied and we consider that clarification should be included in the final SPD before it is adopted.

8. Also, whilst we recognise that matters such as the density of development, accessibility, the mix of uses and open space all influence design, the decision about the location of development and related policies on density and uses is something that should be established principally through the spatial strategy and allocations policies in the Development Plan and in the context of testing of alternatives and options through the application of Sustainability Appraisal incorporating Strategic Environmental Assessment. Such an approach allows for the proper testing of spatial approaches relative to the specific characteristics and needs of particular communities. 

9. Additionally, a rigid use of the UPS at the application stage may either pre-empt the proper consideration of policy issues through the Development Plan (refer to representations on ‘consistency with plan policies’ and ‘prescription and flexibility’) or lead to unnecessary duplication of work already carried out. Whilst we note that it is indicated that ‘Much of the information necessary to complete this work is readily available from local authorities, agencies..’, we consider that there needs to be further consideration as to how the UPS should be applied relative to the issues outlined above. The final SPD should be amended to include a clear statement/s about how the UPS should be applied relative to whether the sites are allocated or otherwise and policies related to those allocations and whether other ‘design documents’ have been produced for the site i.e. site development briefs. Where there are existing policies or documents relating to design then the approach set out in the final SPD should seek to avoid requiring unnecessary duplicative work on the part of an applicant.

Relationship to Design and Access Statements

10. As of 10 August 2006, it is a regulatory requirement for planning applications other than those for householders, change of use and engineering and mining operations to be accompanied by Design and Access statements. The Commission for Architecture and the Built Environment (CABE) has produced good practice guidance on how the statements will work.

11. It is recognised that the UPS is intended to offer guidance for the design and assessment of urban development in Essex in a more collaborative manner and which requires the consideration of design issues from the initial stage of the development process. Nevertheless, in carrying out the Spatial Context, Full Context and Site Appraisals, it appears that the approach will include issues that will also need to be addressed in Design and Access statements. However, the UPS makes no apparent reference to the Design and Access Statements and how the UPS should be applied relative to the statutory requirements relating to Design and Access Statements. As such it is not clear whether there is potential for duplication of work or mismatch between the processes that could be improved so that early work carried out pursuant to the UPS informs Design and Access Statements in an effective way.

12. We request that further consideration is given to this matter and information included in the final SPD as to how the design approach in the UPS relates to Design and Access Statements to ensure an effective marry up between them where appropriate.  

Reference to Plan Policies

13. Planning Policy Statement 12 (PPS12) indicates that a Supplementary Planning Document (SPD) must be clearly cross-referenced to those policies that it supplements (paragraph 2.43). In the case of the draft UPS, which is being produced jointly and to be adopted by a number of local planning authorities, then the policies that the SPD will supplement will vary for each individual authority where they are contained in a Local Plan or Development Plan Document unless it is intended to supplement a ‘saved’ policy in the Structure Plan.

14. In the draft UPS no information is included about which policies the draft SPD supplements. At the time of adoption, it will be for each individual local planning authority to ensure that information is included making it clear which policy/ies the SPD supplements.

Consistency with Plan Policies

15. Planning Policy Statement 12 (PPS12) indicates that a Supplementary Planning Document (SPD) must be consistent with policies in the development plan documents or ‘saved’ Local Plan (paragraph 2.43) and that whilst SPDs may contain policies which expand or supplement those policies, that SPDs should not include policies that should be subjected to proper independent scrutiny in accordance with statutory procedures (paragraph 2.44).

16. In the absence of information about which policies the UPS SPD is intended to supplement (refer to representation relating to ‘reference to plan policies’) it has not been possible to comment in relation to the consistency or otherwise between the policies of the Development Plan and the content of the draft UPS. Additionally, it has not been possible to identify whether the content does or does not introduce additional matters above the policies in the Development Plan and which should not be included in SPD. 

17. It will be necessary for each local planning authority to ensure that the content of the final SPD that they adopt does not conflict with the policies of their local plan/DPD.  Where, following more detailed consideration of policies and the content of the SPD, it is evident that there is either a conflict between the SPD and Development Plan or the SPD introduces policy which should be subject to examination (this will need to be considered on an individual authority basis) then this will need to be made clear, preferably through removal of that content from the SPD, or through an alternative means such as an accompanying statement to the SPD indicating which parts of the SPD do not apply within that local authority area (although this will need to be carefully presented to ensure that it is clear what elements of the SPD do and do not apply). Additionally, an ‘up-front’ statement should be included that in the instance of a conflict arising between a current policy in the Development Plan and the SPD, that the policy in the Development Plan prevails.
18. Whilst we recognise the fundamental importance of securing development of the highest quality design to the sustainability of places and quality of life, it is important that policy is implemented in the proper manner to ensure certainty (reflects a plan-led approach). It is therefore requested that the SPD is amended before its adoption as indicated above to ensure that the final document does not  conflict with the policies, or introduce polices over and above those, contained in the Development Plan for each authority. 

Scope of Planning 

19. Section 55 of the Town and Country Planning Act 1990, which defines the meaning of development for the purpose of the Act, effectively sets the scope of planning. Development that falls outside of the meaning of development can not be enforced through the planning system. Paragraph 30 in PPS1 – Delivering Sustainable Development indicates that ‘planning policies should not replicate, cut across, or detrimentally affect matters within the scope of other legislative requirements’ giving the example of Building Regulations in the context of energy efficiency.

20. Whilst in the context of the new planning system and a spatial planning approach authorities should seek to move away from narrow ‘land-use’ plans, and therefore should seek to integrate planning with other delivery mechanisms, where a spatial approach is being taken which requires implementation through a mechanism other than the planning system, this should be clearly indicated. However, planning documents should not prescribe requirements that go beyond the scope of those other mechanisms (or the planning system where it is intended to be implemented through planning decisions).

21. In section 2 of the draft SPD it is recognised that ‘not all of the provisions [of the UPS] are able to be adopted as supplementary planning guidance at the present time’, citing the example of a standard ‘for very high environmental performance’.  At various points throughout the draft UPS, there are elements/requirements that appear to be outside of the scope of planning to require and in some instances  also appear to go beyond the scope of other regulatory mechanism such as the Building Regulations. For instance:

· Page 49 – in relation to waste recycling and facilities within homes for waste;

· Page 59 – in relation to requiring all new development to be built to meet ‘lifetime homes’ standards;

· Page 73 – in relation to requiring all new development in Essex to achieve a very good rating under EcoHomes or BREEAM;

· Page 74 – in relation to using solar control glass and selection of office equipment and lighting etc; and 

· Page 78 – in relation to rainwater harvesting and performance of water appliances. 

22. Whilst the statement in section 2 is noted, in terms of applying the SPD, we consider that where the guidance is suggesting an approach that goes beyond the scope of planning or would be implemented through alternative regulatory mechanisms, that this is made clear in each instance. Additionally, these issues should not be included in the SPD in a prescriptive manner way but rather it should be made clear that the approach is guidance and is ‘encouraging ’ the indicated approach (please see representation relating to ‘prescription and flexibility’). 

Prescription and flexibility

23. There are a number of places in the document where the draft SPD appears to place requirements on proponents of schemes in a prescriptive way, with the possible inference that failure to comply would result in refusal of an application. For instance:

· Section 2 – stating that the guidance proposes minimum and maximum housing densities relative to the location of any site within its urban context (in combination with Diagram 4 of Pages 67 and 68);

· Page 41 – requiring at densities above 50dph and outside space of at least 25 square metres;

· Page 45 – requiring at densities above 50dph specified car parking arrangements/structures (in combination with Diagram 4 on Page 67); 

· Page 68 (Diagram 4) – requiring minimum of 50% of ground floor frontages on a main street must be non-residential;

· Page 73 – requiring all new development to achieve a ‘very good’ rating under EcoHomes or BREEAM standards;

· Page 76 – requiring all developments over a prescribed threshold to incorporate infrastructure for renewable and heat and power generation so as to provide at least 10% of their predicted energy requirements; 

· Page 77 – all sites over 50 hectares to incorporate a Combined Heat and Power Plant or Ground Source Heat Pumps, or both;

· Page 70 – requirement for development to meet Green Points Score of at least 1000 points per hectare

Note: most of these requirements are also replicated/summarised in the table contained in Appendix 5.  

24. It is highly likely that there will be not policy basis in the existing Development Plan to seek these requirements in each local authority’s area in every instance and as such in certain circumstances new policy that should be subject to testing may be being introduced inappropriately through SPD (paragraph 2.44 in PPS12 states that ‘policies which should be included in a development plan document and subjected to proper independent scrutiny in accordance with statutory procedures should not be set out in supplementary planning documents.’). Additionally, it is also likely to be the case that some of these requirements are in direct conflict with Development Plans Policies (please refer to representations relating to ‘consistency with plan polices’). The final SPD should clarify therefore that these are aspirations for Essex that in many or most cases will need to be brought forward through DPDs or other non-planning mechanisms.

25. Moreover, an inflexible application of standards across the urban areas of Essex is likely to inhibit responsive design to the local context. The draft SPD, in seeking to apply the above standards rigidly may result in a lack of innovation in design through inhibiting the ability to respond to particular issues such as car parking or outside space on a site by site basis. 

26. Additionally, a rigidly applied prescriptive inflexible approach will fail to take into account site specific considerations such as soil conditions or contamination which may impact on the ability to provide the prescribed design response (physically or in terms of project viability). Such an approach therefore might actually hinder delivery of projects or in the worst case, render them unviable. 

27. Whilst we note in section 3 that it is stated that ‘the guide avoids a prescriptive menu and instead relies upon rigorous appraisal of location’ we remain concerned that the locations are quite general (as set out in section 6) and although various ‘development types’ are indicated as being appropriate for each of those locations providing some flexibility, the approach is quite broad and will not necessarily provide for variations in the character of areas in different urban settings throughout Essex. We therefore request that in the final SPD, it is made clear that standards are not applied in a prescriptive manner but rather that the standards constitute an possible design solution that can be used as a basis for negotiating the design of a scheme and that appropriate (in design terms) innovative alternative solutions are encouraged. This will also allow for the negotiation of high quality proposals whilst allowing other issues that might affect delivery of a scheme to be taken into account. 

‘Signing-off’ of Context Appraisal

28.  Whilst we fully encourage the use of pre-application discussions because of the potential benefits it brings in terms of timely determination  of planning applications by establishing the principles of development early, the approach of ‘signing-off’ of Context Appraisals prior to an application being made has implications that require further consideration.

29. Firstly, there is no apparent mechanism for enforcing this approach and therefore the signing-off of Context Appraisals is not something that can be required. Nevertheless, the principle of obtaining agreement between the proponents of a scheme, the local planning authority and other stakeholders would be beneficial in terms of providing a degree of certainty to all parties. The signing-off of the Context Appraisal will therefore need to be negotiated rather than required.

30. Secondly, unless the signing-off takes place in a timely manner then this process could potentially delay schemes. In particular, if the local planning authority or other stakeholders delay in signing-off, then the draft SPD appears to suggest that the application can not be made. There may be resourcing implications for local planning authorities and other stakeholders in engaging in the process advocated in the draft UPS and that if insufficient resources are made available then signing-off may be delayed. As such, the final SPD should include a clear statement about responsibilities not only of proponents of schemes but also of other parties in signing-off Context Appraisals and it should be made clear, that if a party fails to sign-off in the agreed timescale (need to consider whether this should be negotiated individually) then this should not be an impediment to the application being submitted.

Evidence

31. Whilst SPDs are not subject to independent examination, paragraph 4.39 in PPS12 – Local Development Frameworks  states that the underlying principles of soundness remain applicable which includes that the content of the SPD should be appropriate, having considered relevant alternatives, and be founded upon a robust and credible evidence base.  

32. There is no apparent evidence and testing of relevant options in relation to the draft SPD. For instance, the draft SPD indicates that the approach to Context Appraisal will vary; for sites less than 0.1 hectares a Spatial Context Appraisal is indicated whereas for sites over that size a Full Context Appraisal is indicated. It is not clear how the threshold has been determined relative to other thresholds that might have been applied and on what basis. It is also not clear what evidence has been used to derive the threshold.

33. Each local planning authority will need to be able to robustly justify the approaches taken in the final SPD relative to the evidence base when applying the SPD to planning decisions. If the authority can not justify the approach then there is a risk that the weight that can be accorded to the SPD may be reduced.

Conclusion

34. We request that the matters raised in our representations are given further consideration and addressed prior to adoption of the SPD. We further request that the authority send us a copy of the adoption statement pursuant to Regulation 19(c) of the Town and Country Planning (Local Development) (England) Regulations 2004. In the meantime, if you would like to discuss any matters raised in our comments or representations, please contact me directly.

Yours sincerely

Nick vass-bowen

Development Plans Team
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