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Thames Basin Heaths SPA

South East Plan EIP Assessor’s Report

Brief Summary of Key Points

INTRODUCTION


“In conclusion, I find that the DDP is unsound in its present form, due to its misapplication of the requirements of European and UK legislation, its weak evidential base, its disproportionate blanket inclusion of all housing development within 5 kilometres of the edge of the SPA, its excessive requirements for SANGs and its failure to give sufficient weight to other avoidance and mitigation measures, particularly access management.”  
1. This was the ultimate conclusion of Planning Inspector Peter Burley, the technical assessor appointed to examine the soundness and robustness of the Natural England draft delivery plan in the context of the South East Plan EIP. 

2. Mr Burley’s conclusion is an absolutely clear and unequivocal vindication of HBF’s position arguing against the draft delivery plan and the moratorium on new housing developments which arose from it over the course of the past 18 months. 

3. Mr Burley received countless written submissions and listened to seven days of discussion on all aspects of the delivery plan and the evidence and legalities under-pinning it and he found it fundamentally unsound.

4. Whilst he recommended that, in the light of the precautionary principle arising from remaining uncertainties over the evidence of both impacts and mitigation approaches, there was still a need for a strategic response to address the mitigation of the impacts on the SPA arising from new residential development, he recommended a large number of significant changes to the NE draft delivery plan. The result being a revised delivery plan and an approach to mitigation which is substantially different to the outcome desired by Natural England. It is an outcome based on the sensible and flexible application of policy and common sense.

5. There will still be a delivery plan but it will be a proper three pronged approach with much less reliance on (and a much lower requirement for) SANGS (Suitable Alternative Natural Green Space) and more on access management. Mr Burley’s recommended approach largely follows that being adopted in respect of the Dorset Heaths.

6. Mr Burley recommends short, medium and long term courses of action which will allow the delivery of the 40,000 houses allocated to the 13 SPA authorities in the draft delivery plan. However, he cautioned against further increasing these allocations at this stage, certainly in the early years of the Plan period, until further evidence is collated.

7. In responding to the publication of this report HBF has issued a press release calling for an immediate lifting of the moratorium on new development in the SPA authorities. We will continue to pressure NE and Government at the highest levels to initiate the actions recommended in this report as a matter of great urgency.

LEGAL BACKGROUND

8. Throughout the report the assessor recognises the impact the delivery plan has had on the house building industry. Particularly in view of the moratorium on new development experienced over the past 18 months.

9. The assessor carefully considered the legal background to delivery plan requirements. He recognised that the primary reason d’etre for the delivery plan was to provide greater certainty for the house building industry while still protecting the SPA. He notes, however, that despite being a genuine attempt to facilitate the delivery of housing it has had the opposite effect (4.1.12). Especially in that, in order to assist the industry the delivery plan still has to show compliance with the requirements of the habitats regulations. Paragraph 4.1.14 states “The question is whether the approach adopted by the DDP complies with the legislation. In this regard, I have some doubts it does”. This was in regard of NE’s assertion that complying with the delivery plan removes the need for an appropriate assessment.

10. The Inspector also drew the distinction between an effect and a “significant” effect (4.1.20). He also noted the translation of the same regulations into German Law where “significant effect” is translated to read “considerable harm or damage” (4.1.18)

11. Turning to the ‘in-combination’ effect, the Inspector recommended NE should take a more flexible approach to this in relating the effect of a development to the whole of the SPA. He distinguished between areas of the SPA clearly suffering pressure from recreational use compared to less sensitive areas which may be able to accommodate further use without detriment (4.1.23).

EDP RESEARCH 

12.  The assessor was not persuaded by the findings of the HBF-co-sponsored EDP study (4.1.30 & 4.3.19)). However, that conclusion has to be set in a wider context that, had we not carried out this study, we would not have been able to present such an effective argument at the EIP. There was no TBH SPA related evidence of impacts on the SPA until the EDP study was produced. And NE’s subsequent Footprint Ecology research was commissioned in direct response to the EDP study. This latter study has also resulted in some helpful findings (not least regarding impacts not extending significantly beyond 800m for the TBH SPA which resulted in a re-drawing of the 2km boundary to a 1km boundary 4.3.22)

13. The EDP study forced NEs hand and I am convinced that the outcome would not have been anywhere like as positive had we not commissioned EDP both to carry out and present the study findings to the EIP but also to represent the industry in arguing so forcefully and expertly against the technical arguments coming from NE’s side. Particularly in view of the assessor’s comments on the applicability of the Dorset research to the TBH SPA (4.3.17)

PRECAUTIONARY PRINCIPLE

14. The fact that the assessor recommended in favour of a delivery plan at all is based on application of the precautionary principle in the light of continued uncertainties over the research and evidence base. However, the assessor was very critical of NE’s application of the precautionary principle (4.1.35) which he found to be over zealous. He took the view, as we submitted, that NE were seeking to avoid any effect on the SPA rather than merely seeking to avoid ‘significant’ effects. He recommends NE take a more flexible and proportionate approach to the application of the precautionary principle, in line with EU guidance, in future (4.1.38 & 4.1.39).

CONSERVATION OBJECTIVES

15.
 Mr Burley is very critical of NE for failing to provide conservation objectives for the SPA. Even at this late stage in proceedings they have only been provided for 6 of the 13 component SSSIs. The habitats regulation require appropriate assessments to be carried out to assess the implications of the development in view of the site’s conservation objectives (4.2.1). If these are not defined this cannot happen. Similarly the conservation objectives that have been defined refer to preventing decrease in bird numbers below the reference level but NE has never defined any such reference level(s) (4.2.4). He recommends these serious omissions be rectified by NE as matters of priority (4.2.7).

SANGS (Suitable Alternative Natural Green Space)
16. The assessor is very critical of the lack of evidence that the provision of SANGS will guarantee a mitigating effect (4.3.28). While he finds the evidence weak he does not think it unreasonable for the delivery plan to include SANGS as part of its mitigation package (4.3.29) on the basis that some people will use it and so it will perform a mitigating effect to a degree.


17. Mr Burley finds that the weakest part of the evidence base for the delivery plan relates to that used to justify the 8ha and 16ha standards (4.3.33). He considers it unreasonable to base the standards on just two development schemes which may or may not be likely to be replicable across the whole of the SPA area (4.3.35).

18. He is very clear in his view that the delivery plan should be seeking to determine what level of green space is necessary to mitigate the impact of development. Not what level has been delivered elsewhere or may be desirable to achieve other planning / recreational objectives.

SMALL SCALE IMPACTS

      19.The assessor makes some very helpful comments on the extent of recreational impact on the SPA from new residential development. At 4.4.10 he notes that the Footprint Ecology study would suggest that, at present, visitor levels are only having a serious impact on around 10% of the SPA. He goes on to state that, on that basis, he is doubtful that a blanket moratorium on all new housing development within 5km of the SPA, unless it makes appropriate provision for SANGS, is necessary to protect the integrity of the SPA. 

20. Furthermore, he takes the view (4.4.15) that some additional small scale development would be unlikely to have a significant impact on the SPA.

21. The Inspector accepted the industry’s view that the scale of population increase over the 20 years of the SE Plan period would be in the range 6-8% resulting in an annual figure of 0.35-0.45% (4.4.20). On this basis the assessor took the view that, while there may be some pressure hotspots, the level of housing proposed in the SE Plan would be only likely to lead to a small increase in visits to the SPA. He certainly did not accept NE’s position that all additional housing would be likely to have a significant effect on the SPA (4.4.25).

22. On investigating the ‘hotspot’ issue in greater detail Mr Burley came to the view that, in those areas where there are currently predicted to be 30 or more visits during a 16 hour period, the evidence suggests these are the sensitive areas which the avoidance / mitigation strategy should be adjusted to address (4.4.28). 

23. He went on to consider the differential impact from small and large developments and came to the view that larger developments should always be assessed individually but that there was scope for allowing smaller development (less than 10 dwellings) to be built in the less sensitive areas without causing a significant impact (4.4.33 & 4.4.46).

24. Mr Burley was not convinced by our arguments for a differential treatment of flats to houses (4.5.3)

MITIGATION STRATEGY

25. Taking the SANGS debate further Mr Burley considered the issue of the availability and distribution of SANGS. He came to the view that on the basis of even the most pessimistic scenario, there was likely to be sufficient SANGS available to mitigate the impact of the development of the 40,000 houses proposed in the SE Plan (4.6.12). The deliverability and distribution of that potential SANGS, however, may cause problems and he recognised these, in particular, in those districts with little available SANGS.  Wokingham, Surrey Heath and Guildford were identified as particular problem areas. However, as part of his final recommendations proposed the formation of closer liaison and inter-authority working, the establishment of a SPA management body and the production of a joint DPD he recommended SANGS-sharing and joint working as a way to address this (4.6.20).

26. Another key point on SANGS was Mr Burley’s acknowledgement that accessibility to SANGS should not be measured on a straight line basis but rather actual travel distance and taking into account major physical obstacles between the development and the SPA (and SANGS) (4.6.22)

27. Moving onto the delivery of SANGS, the assessor was keen on the SEERA regional infrastructure fund to up-front fund the delivery of SANGS with this subsequently recouped from developers through the usual s106 process and the payment of standardised per-dwelling charges (4.6.29). This up-front funding was going to be vital if housing was to be released in the near future as was the formulation of standard charges, as soon as possible.

SANGS ZONES AND STANDARDS

28. Mr Burley accepted the justification for the 400m exclusion zone based on the cat-predation-distance evidence. However, even here he recognised that the 400m boundary should not be applied unduly rigidly but should take into account major obstacles between the development and the SPA (namely motorways and canals) (4.7.11).

29. He did not accept the justification for the 2km boundary which he recommended be set at 1km for the reasons given above (4.7.16).

30. He accepted the 5km outer boundary and also introduced a further 5-7km boundary within which large scale developments of >50 dwellings should be individually assessed to determine whether they would have an impact on the integrity of the SPA.

31. Returning to SANGS standards, as stated above, he was not persuaded by NE’s justification for these onerous requirements. He was, however, persuaded by HBF’s approach which related the amount of open space sought to impact on the SPA. Whilst recognising this approach was crude he considered it no less valid than NE’s approach and considered that it may actually be more robust (4.8.6 & 4.8.7) Hence he proposes a single 8ha per 1,000 population requirements to apply across the 400m to 5km zone.

32. He also recommended deletion of the SANGS composition requirements table from the delivery plan as he felt these were unduly prescriptive and too complicated (4.8.17 & 4.8.18).

HABITAT MANAGEMENT

33. Despite the significant benefits habitat management can bring the assessor also recognised that it was extremely difficult to deliver given NE’s lack of powers to force landowners to comply with management requirements. For this reason he considered it would have a small role to play in the overall mitigation package – certainly until after a complete set of habitat management plans were in place which could take considerable time (section 4.9).

ACCESS MANAGEMENT

34. On access management, however, whilst noting NE’s decided reluctance to accept it can play a significant role (4.10.2), the assessor considered it was a much more appropriate form of mitigation than NE were willing to accept. The assessor highlighted the discrepancies between NE’s approach in respect of the Dorset Heaths SPA (which was much more heavily focussed on access management and less on SANGS) to that being advocated in the TBH. Whilst still recognising the practical difficulties of delivering such measures he is convinced that access management can play a much greater part in the avoidance and mitigation strategy than NE currently allow (4.10.9). The fact that the delivery plan refuses to acknowledge this is a significant weakness (4.10.12)

RESTRICTIVE PET COVENANTS

35. Yes, 4.11.3 of the report acknowledges that, whilst these may not be a universal panacea they can work where residential development is subject to effective management control (leasehold flats and sheltered housing).

TIMESCALE, POLICY ISSUES, MANAGEMENT & MONITORING

36. The delivery plan can only be an interim measure (4.12.1). To be effective it needs to be incorporated into the development plan system. The recommended form of action is a joint delivery plan - something HBF suggested over 12 months ago ! (4.12.4). This should be undertaken with some urgency (4.12.6)

37.
An independent body made up of the local authorities SEERA and NE is recommended as the best way of taking forward management of the mitigation strategy based on the Dorset experience.

RECOMMENDATIONS

38. Mr Burley’s practical recommendations for future action are set out in full below:

A
Short term   (within next 6 months)

(i) Conservation objectives, including target population levels for all three species of Annex 1 birds, be drawn up for the SPA;

(ii) An interim strategic Delivery Plan be drafted, which should include:-

(a) 3 Zones at 400m, 1 km and 5km, with the 1km and 5km zones being defined by travel distance and measured to the edge of the SPA.  The 400m zone should be defined by linear measurement but should take into account any permanent barriers to the movement of cats;

(b) No development to be allowed within 400m of the SPA unless it can be demonstrated that it would not lead to further recreational use of the SPA or have any other significant effect on its integrity;

(c) Residential development between 400m to 5 km to provide appropriate mitigation as set out below in (d);

(d) requirement for provision of SANGS at a scale of 8ha per 1000 population for the following residential development:-

· All schemes of more than 10 dwellings within 5 km of the edge of the SPA;

· All schemes of less than 10 dwellings located within 1km of any part of the SPA where the predicted level of visitor pressure exceeds 30 visits in a 16 hour period (sensitive areas);

· Any other form of permanent residential accommodation, including boarding schools, hostels, residential colleges or training centres, houses in multiple occupation and sheltered housing schemes or extra care homes, which would provide more than 10 extra bedrooms, unless it can be demonstrated that the occupants would be unlikely to make recreational use of the SPA.  Or any similar development involving less than 10 bedrooms which would be located within 1km of sensitive areas of the SPA. 

(e) Any residential development of over 50 houses between 5 and 7kms from the edge of the SPA to be assessed on an individual basis and required to provide appropriate mitigation if it is concluded that it would lead to increased use of the SPA;

(f) Any other type of development located within 1km of sensitive areas of the SPA be individually assessed in relation to its possible impact on the SPA and appropriate mitigation or avoidance measures be required.

(g) Specific provisions for the minimum size and location of SANGs, as currently set out in tables 6 and 7 of the DDP, be deleted and replaced with more general advice on the quality, size and location of SANGs;

(h) More detailed advice on the role of access management measures in the mitigation and avoidance strategy, including a requirement that all schemes of between 10 and 50 dwellings within 1km of sensitive areas of the SPA or any scheme of over 50 dwellings make an appropriate contribution towards such measures on the parcel of the SPA that is located nearest to it.  Such contribution to be additional to the requirement to provide 8ha of SANGs per 1000 population; 

(i) Further advice on how to apply the “in combination” test;

(j) Inclusion of a monitoring strategy.

(iii) Further research be undertaken to re-examine the findings of the Footprint Ecology study in respect of the relationship of urban development, visitor pressure and territory densities of nightjar, woodlark and Dartford warbler using more up-to-date visitor survey data and larger samples including more pedestrian access points and smaller car parks.

(iv) Work be undertaken to identify and establish a definite list of land available for use as SANGs and the costs necessary for bringing it up to the required standard;

(v) Provision be made for seed funding, to be given to local authorities to provide new, or upgrade existing, open space to create the necessary quantity and quality of SANGs as part of a new Regional Infrastructure Fund; 

(vi) A standard contribution figure per dwelling to be calculated, based on the number of bedrooms, and taking into the account the requirements related to the different size and location of the scheme, using the current approved mini-plans as a starting point;

(vii) Complete consultation on the introduction of appropriate access management measures across the SPA.

B
Medium term (12 – 18 months)

(i) A strategic partnership be set up involving SEERA, the affected local authorities and Natural England to co-ordinate policy for the management and protection of the Thames Basin Heaths SPA;

(ii) Detailed access and habitat management plans for each of the constituent SSSIs be adopted following consultation, which should identify all works that could be provided or funded as part of a mitigation strategy for new development;

(iii) Further research be instituted to establish the carrying capacity of the various parts of the SPA and their tolerance to increased visitor pressure, as well as establishing a methodology for assessing the carrying capacity of proposed new SANGs;

(iv) Further research be undertaken on the level of use of the SPA generated by people living in flats;

(v) Further research be undertaken on the impact of edge effects and how they can be mitigated.

C
Longer term (24-36 months)

(i) Permanent consultative forums to include landowners, user groups and other relevant organisations to be set up for each of the SSSIs or for the SPA as a whole;

(ii) Reviews be undertaken of the impact of all SANGs that have been provided and are in use in order to establish their success in reducing recreational impacts on the SPA;

(iii) A joint development plan be drafted setting out a long term management plan for the SPA, including detailed access and habitat management measures, including costings, and an avoidance and mitigation strategy for all development within 7kms of the SPA.  This should modify the interim strategy, as necessary, taking into account the findings of the further research that has been undertaken;

(iv) A coordinated wardening scheme be established for the SPA;

(v) A coordinated education and information strategy in relation to the objectives for the SPA, including the need to achieve an appropriate balance between conservation and recreational interests, be developed and implemented.

D
South East Plan

(i) Housing levels within the area affected by the Thames Basin Heaths SPA should not be increased at this stage above those indicated in the draft plan unless it can be demonstrated that any additional housing can be accommodated outside the 5km zone around the SPA;

(ii) The Implementation Plan should be amended, as necessary, to cover the need to provide appropriate seed funding for the provision and monitoring of SANGs through a Regional Infrastructure Fund;

(iii) The Monitoring Framework is amended, as necessary, to make provision for appropriate monitoring of the effectiveness of SANGs and the impact of new housing on the Thames Basin Heaths SPA.
CONCLUSION

39. Overall the assessor has come down firmly on the side of common sense. Something HBF have been arguing for throughout. The assessor was in a difficult position juggling fundamentally opposed views, research, evidence and opinions and he was charged with the task of forging a path through the middle. He has achieved that.

40. HBF’s starting point was that there was no evidence of significant impact and therefore no need for a delivery plan or strategic approach to address the SPA issue. We were not successful in persuading the assessor of the validity of that argument. Not least, possibly, because it was an argument we were never going to win. What we have achieved is a definitive and independent policy statement from the assessor which much more closely accords with the arguments the industry was presenting to the assessor than it does with NE’s draft delivery plan. Whilst NE can gain some comfort that there is still a delivery plan on the table, the delivery plan incorporating the assessor’s recommendations is a much more reasonable, sensible, flexible, deliverable, robust, sound approach than NE’s starting position.

41. HBF will shortly be writing to the Secretary of State, NE and other Ministers and senior politicians calling for the immediate lifting of the moratorium on development. We will continue to keep the pressure on NE through all channels of Government to ensure they comply with the recommendations of the independent assessor and does so urgently. 

PE 20/02/2007

