PLANNING-GAIN SUPPLEMENT (PGS)

Home Builders Federation (HBF) 

Response to HMRC/CLG December 2006 Consultation
Because the issues raised in the three consultation documents are closely linked, and because there are important issues not addressed in any of the documents, HBF has prepared a single submission to the Government. As well as discussing more general issues, the final three sections of the submission answer the specific questions asked in each of the three consultation documents.

Home Builders Federation (HBF)

1st Floor

Byron House

7-9 St James’s Street

London SW1A 1DW

28 February 2007

CONTENTS

1. Conclusion

2. General Observations

3. Paying PGS

4. Valuing Planning Gain
5. Changes to Planning Obligations
1. CONCLUSION

HBF’s current view, based on extensive and detailed consideration of the PGS proposals and widespread consultation within the home building industry and beyond, is that we would want to dissuade the Government from introducing the PGS. 

There are major uncertainties, including over the critical issue of infrastructure delivery, and a number of detailed aspects of the PGS proposals give us considerable cause for concern.

The risk of it not working appears to be significant, and the impact on housing supply of the PGS not working could be very damaging and potentially long lasting. Neither the industry nor the Government would wish to see a policy which reduced the supply of land and new homes, whether in the short or the medium-long term.

An emerging consensus within the home building industry is that a better, workable solution may be to re-focus our efforts on improving the operation of the system of S106 planning obligations: improving its efficiency, establishing clear and enforceable rules, encouraging the use of planning conditions wherever possible instead of obligations, establishing a firm basis for affordable housing obligations. Despite its imperfections, we know it works reasonably well and it poses no serious risk to housing supply as long as clearly defined, enforceable rules are put in place to stop local authority demands escalating to the point where development is choked off, and as long as S106 demands are applied flexibly and sensibly by local planning authorities. S106 agreements also allow flexibility to introduce such mechanisms as the tariffs being developed in some areas.

It is important that the uncertainty created by the PGS is resolved as soon as is feasible. The possibility of the PGS is already having an impact on the attitudes of land owners when considering selling their land to housing developers. The fact that the Conservative Party has indicated it would repeal the PGS if elected has added to this uncertainty and risks curtailing the supply of land and new housing in the lead-up to the next General Election. As the Chancellor stated when he first announced the PGS proposal in December 2005, there must be a political consensus for it to go ahead. This does not exist.

However, as stressed in our response to the December 2005 PGS consultation, we are very keen to work with the Government and other stakeholders to find a workable solution which funds and delivers the infrastructure needed to achieve the Government’s housing target. We share the same objective, so it is in our mutual interests to find the right mechanisms to achieve this objective.

2. GENERAL OBSERVATIONS

2.1 HBF’S INTIAL APPROACH TO PGS

Since the PGS proposal was first published by Kate Barker in April 2004, HBF has adopted a constructive and positive approach. We submitted a detailed issues paper to HM Treasury as early as May 2004. We responded constructively to the December 2005 consultation and established a special, high-level working group to consider the proposals. We have carried out extensive consultation with member companies and have held numerous meetings with officials at HMRC, Treasury, the VO and CLG and outside organisations such as the RICS. We jointly sponsored research last year by Knight Frank. This is one of the most extensive policy exercises HBF has ever attempted.

HBF members were not entirely comfortable from the outset with the proposal. However rather than simply oppose it, the HBF decided to take the more constructive approach to engage with Government and to give positive input into its PGS deliberations. If a PGS is to be introduced, we wanted to ensure the detail and mechanisms had been worked up with the HBF’s help so that the system was truly workable and met both the objectives of the Government and the housebuilding industry.

In any top-down assessment, it is important constantly to focus on the objectives. These are clearly set out in two of the consultation documents as follows: “the Planning Gain Supplement (PGS) was proposed by Kate Barker in her review of housing supply as a means of releasing the land value created by the planning process to help finance the infrastructure needed to support new housing and growth. The PGS and revised planning obligation regime are an essential part of the package of reforms being introduced by the Government to incentivise the release of more land for development.”

Therefore the conclusions we have reached have only been made after the most careful and constructive deliberation.

Our response to the December 2005 consultation was that:

· We supported the Government’s underlying objective – funding the infrastructure to facilitate a step-change in housing completions;

· We accepted the principle of a modest levy on the uplift in land value created by planning permission, as long as it was (a) truly ‘modest’ and (b) ended up coming out of land values;

· However we did not believe the PGS proposals in the 2005 consultation were workable, nor did we believe they would achieve the Government’s objective;

· But we wanted to continue constructive discussions with the Government and other stakeholders to find a workable mechanism to achieve the objective.

2.2 DECEMBER 2006 PGS CONSULTATIONS

The HBF has carefully studied the three December 2006 consultation documents and the Chancellor’s Pre-Budget Report statement and has held  further extensive discussions with members and officials. We have four major areas of concern:

Infrastructure Delivery

There is widespread concern that there is almost no detail given as to the delivery of the infrastructure required to support the developments which are effectively destined to be paying the PGS. We understand this is the subject of the Treasury’s Cross-cutting Review into Supporting Housing Growth. However because infrastructure is an absolutely essential condition for development, we find ourselves being asked to judge a picture when we can only see half the picture, with possibly the most important half missing.

While this is not the appropriate forum for addressing infrastructure delivery in detail, there is considerable concern about not just whether the Treasury’s forthcoming proposals will deliver the right quantity of infrastructure, but whether there will be delays in planning for infrastructure and whether it will be delivered at the right time.

On infrastructure planning, there is a danger that once the 70% of PGS revenues is received by the local authority, there will be long delays as the parties responsible for delivering different elements of infrastructure – district council, county council, health authority, primary care trust, highways, etc. – ‘negotiate’ the distribution of this money. On the delivery of infrastructure, because there is no contractual link between the developer and infrastructure providers, there could be long delays in infrastructure delivery, thus holding up residential development.

Scaled-back S106 and Affordable Housing

There has been insufficient progress made in defining the degree to which Section 106 obligations will be scaled back, and the proposals for affordable housing are very sketchy. Once again, we find it difficult to judge the full picture when a large part of the half of the picture we can see is so incomplete.

The PGS

While HMRC has made progress since 2005, there are still major flaws in the PGS proposal which, unless resolved, would make the system unworkable and would undermine the delivery of new housing. These flaws are discussed in more detail below.

In addition, based on the Knight Frank research, we have considerable doubts about whether the PGS would raise sufficient money for infrastructure, given the likely reduction in revenue from large schemes, and whether the distribution of local authority PGS funds would adequately match the local distribution of infrastructure needs.

Housing Delivery

There are several reasons for believing the PGS may constrain the industry’s ability to increase housing output in line with the Government’s target, and at worst may even lead to a reduction in housing numbers.

First, it is essential to see the PGS in a wider context. The usual argument is that almost every additional regulatory cost imposed on house building can ‘come out of land values’. These regulatory burdens rarely add value which home buyers are prepared to pay for. The PGS is just one of a raft of additional regulatory costs – building regulations, escalating sustainability/climate change costs, higher design costs, planning obligations and especially affordable housing demands, etc.

Second, while some greenfield sites in high-value areas may be able to carry a substantially greater deduction of such regulatory costs from land values, this is certainly not the case for many brownfield sites which now account for around three quarters of industry output. Some sites will have little or no land value, after site preparation costs, and possibly even a negative value. Some will have a relatively high current use value or alternative use value, so that there is a fine balance between, for example, maintaining a current use or selling a site for residential development. In other cases, even though there is still a positive land value after deductions for S106 etc., this may fall to a point where a land owner is not willing to sell. Most land disposals are discretionary, with few land owners being forced to sell regardless of value. In all these cases, escalating costs – including the PGS – risk pushing more and more sites out of residential development, and thus constraining the industry’s ability to raise housing output and meet the Government’s 2016 target.

In view of these major concerns, our current HBF view is that we would want to dissuade the Government from introducing the PGS. The risk of it not working appears to be very significant, there is a serious risk of unintended adverse consequences, and the consequences for housing supply of the PGS not working could be very damaging and potentially long lasting. Neither the industry nor the Government would wish to see a policy introduced which reduced the supply of land and new homes, whether in the short or the medium-long term.

In looking to increase the supply of land with planning permission, there are two areas on which to focus:

I) Those sites which are difficult or marginal for which it is essential that the right economic climate is created to encourage these sites to be brought forward. (Easy sites, and particular greenfield sites, will come forward naturally through the pure function of economics.)

II) It is also important that land which might be suitable for development moves from the control of passive land owners to active land owners or developers who will promote such land through the planning system and dedicate the resources and expertise to overcome the difficulties inherent in bringing such land forward. This land will tend to be more medium or long term, but it is still essential that it comes forward to help housing supply.

Our interim conclusion is that PGS, based on the detail we currently know, would very probably restrict land supply.

2.3 PGS VS PLANNING OBLIGATIONS

Originally, when the HBF met Kate Barker prior to the publication of her review of housing supply, and in our submissions to the Barker Review, we expressed deep concerns about the functioning of the Section 106 planning obligations regime and the impact that this had in terms of complicating development and causing delays in bringing forward development. We understand that, in part, it was in order to replace Section 106 obligations and simplify them that the PGS was proposed, as well as providing a mechanism to raise funds for key infrastructure provision.

It is unfortunate therefore that, under the current PGS proposals, we still have the full Section 106 obligation for affordable housing, and we still have pretty full Section 106 obligations for a wide range of other aspects, particularly those which impact on sites and their immediate environment. The suspicion must be that, in practice, the industry would face the PGS on top of a S106 regime almost as onerous as the current system.

We also need to recognise that over the last four years the Section 106 regime has started to work rather better, partly because local authorities and developers have gained more experienced with the system, and partly because Circular 05/05 has brought improvements. It is still far from perfect and is the cause of delay and frustration, particularly in negotiating affordable housing, but it is functioning more satisfactorily because:

a) It is more formulaic.

b) There is an acceptance by developers and local authorities of the need to engage earlier about the Section 106 obligations for any development proposal. Indeed when a planning application is now made, it is meant to be accompanied by a draft Section 106 agreement. In our Barker submission in 2003, one of our criticisms was that too often local planning authorities would not begin S106 negotiations until after planning permission had been granted.

It also clear that, under the current regime, there is a mutuality of interest between developers, the local authority and the immediate community around a site. This means that when development takes place there are improvements in the surrounding infrastructure, and mitigation of adverse impacts of the development on the surrounding area, which the local community can see are a consequence of the development. This certainly helps local authorities, and therefore local politicians, to be more positive in terms of bringing development forward. Under the PGS, this link between a site and the benefits it brings will be much less clear.

The current Section 106 regime provides a number of important benefits. It provides value for money since it is in the interest of all concerned to make sure there is maximum value for expenditure. In terms of the installation of infrastructure, the developer responsible will ensure that the infrastructure is completed in a timely fashion so as to meet not only the legal obligations, but the needs and requirements of the development. Under the PGS proposal, where the PGS is paid to Central Government ahead of it being redistributed to the local authority and region, there is concern that there will be leeching of value. Also, less value may be provided because, for instance, infrastructure projects might have to be procured through EC procurement procedures and they are likely to be liable to VAT which is often not the case when provided through a S106 agreement.

Under the current Section 106 obligations regime it is clear that a substantial element of the gain arising on the granting of planning consent is now being capture by the Government and in particular through:

a) The affordable housing requirement, which now in many cases - for instance in London - amounts to 50% of units. In areas such as London and the South East, typically it is believed that around 35% of the land value is effectively captured as an affordable housing levy. The benefit to the Government however is even greater since affordable housing provides for the public sector or the RSL sector an increasing number of new homes with a very significant private land value subsidy. The reality is that this subsidy is the difference between the value of the home were it to be sold as a private sector home on the open market and the price at which the home is sold to an RSL or the public sector.

b) Section 106 obligations other than affordable housing which are now imposed on most sites of any size. These can be extensive and have a significant value. This is particularly so with greenfield sites or sites abutting urban conurbations.

The Government believes that there is substantial further value to be levied on the land value granted planning consent, basing this view on findings from the Sheffield University research which suggested the proportion of sites that were subject to Section 106 agreements was relatively low, notably 40% of ‘major’ residential permissions. However Treasury and CLG are aware that HBF has challenged the conclusions the government has drawn from the Sheffield study.

The proportion of schemes, as opposed to permissions, with a S106 agreement is much higher. And of the small proportion without a S106 agreement, most are likely to be either relatively small (in the range 10-25 units), or a S106 was not negotiated for very good financial reasons. This suggests there is only limited value to be tapped by extending S106 agreements.

In addition, we believe there is limited potential for increasing the S106 burden on those sites already subject to such agreements. The Sheffield study was based on 2003/04 information. Over the subsequent three years, there has been increasing use of Section 106 agreements, both the amount levied per site and the coverage of sites, so that the amounts being currently raised are likely to be substantially greater than indicated by the Sheffield 2003/04 estimates.

The information HBF collected from a sample of large home builders indicated 75% of ‘major’ residential schemes in 2005 had a S106 agreement, and the balance appeared to be either small sites or schemes for which a S106 agreement was inappropriate.

In any event, the HBF would encourage the Government not to look at historic figures, but to project the figures through to 2009 when it is proposed that PGS may be introduced. As S106 demands continue to be extended and deepened, including affordable housing contributions, ever greater benefits are likely to be accruing to the Government by then. And of course the greater the land value captured by S106 agreements, the lower the value remaining on which the PGS can be levied. This suggests the PGS may raise only a modest amount each year, which must call into question the benefit of introducing such a complex and potentially costly system.

In addition, should the introduction of PGS impact adversely on land supply, fewer homes in total, and therefore fewer affordable houses, would be built. Not only would this be damaging in its own right, but the loss to the public sector of the subsidy on affordable housing could well be in danger of exceeding the extra revenue secured under the PGS regime.

It is also relevant that a growing number of greenfield sites are subject to some form of tariff, notably Milton Keynes and Ashford. This will secure the equivalent of the PGS and will ensure that greenfield sites make the right contribution out of the extra value arising on the grant of planning permission.

2.4 PGS PROPOSALS: KEY CONSULTATION ISSUES

Many of the questions in the three consultation documents are in part technical ‘boiler plating’ or procedural questions and do not address the key issues which are so important in such a consultation. These issues include whether the proposed method for assessing planning value is the correct one, and what mechanism should be put in place to ensure that PGS is actually borne by the land owner or those benefiting from the real increase in value arising from a planning consent (notwithstanding the fact that the PGS will be paid by the developer as a consequence of the site start).

The detailed questions asked in these documents are addressed later in our submission. However first we wish to address some important broad issues raised by each paper before tackling the detailed consultation questions.

Valuing Planning Gain

There are three major issues in relation to valuation:

a) We believe it is unrealistic to establish planning value on the basis of a site which is assumed to freehold and free from encumbrances. With brownfield sites in particular, this is just not realistic since there are so many factors and interests in any site, all of which need to be resolved in order to bring a site forward. These can cover anything from ransom strips to rights of way, covenants, rights to light, drainage easements, multiple ownerships freehold interests, leasehold interests and a range of tenancies. Many of these interests are less likely to cooperate in bringing a site forward if the financial reward is to be net of PGS. The consequences of the proposed method of establishing planning value will be further to complicate the development process, to result in some sites not coming forward and therefore to restrict land supply.

b) In arriving at planning value, the allowances for expenditure such as decontamination or demolition are such that, under a PGS regime, the developer would not wish to incur such expenditure until after planning consent was secured. As a result, developments will be delayed. This again would mean fewer homes would be built in the right timescales.

c) The consequences of phasing, and allowances of expenditure, are likely to mean that developers will have to undertake phasing and development procedures which are illogical and not part of the current sensible approach to development.

Paying PGS

There are two major issues in relation to paying PGS:

a) There is a strong belief by the industry that there does need to be some pre-clearance mechanism so that land owners know the quantity of PGS to be borne by them in arriving at the net figure which they will be receiving on the disposal of the land.  This is particularly important in terms of strategic land and large-scale greenfield sites. A viable alternative would be to change the timing regime for agreement with HMRC, possible HMRC challenges and payment of the PGS liability, so that the latter is known ahead of site start. Our ideas are discussed in more detail below.

b) The obligation to pay PGS is triggered by the Start Notice.  It is absolutely essential that developers should have the right to withdraw the Start Notice before the expiry of the payment period so that PGS is no longer payable. This suggestion is also discussed in more detail below.

Changes to Planning Obligations

Two key issues in relation to planning obligations are:

a) At the time of the last consultation the HBF was concerned that,  with the scaled-back 106 obligations, there might be creep, as happened after Circular 1/97. It does seem that this consultation document already gives evidence of this process, given that Section 106 obligations other than affordable housing are no longer clearly defined, as in the December 2005 consultation, and indeed the definition appears to have been widened.

b) The HBF supports the suggestion that there should be a more level playing field for affordable housing and that there should be a clearly defined starting point. This is viewed as very important in terms of being able to assess land values and the impact of affordable housing on land values.

Transition Arrangements

During the previous consultation, HBF expressed serious concerns about the need to have comprehensive arrangements to cover the transition period following announcement of the PGS and its introduction. We are therefore pleased to have had confirmation in the PBR that developments with at least outline planning permission would not be subject to the levy.

We believe this is positive, but it does have some serious ramifications, particularly in the period up to the appointed day when we suspect that there will be a huge number of planning applications to local planning authorities, with huge pressure on them to grant permissions ahead of the appointed day. This will have unintended consequences and impose enormous workloads on local authorities which may not have sufficient capacity.

We suggest the transition arrangements are widened, and in particular extended either also to cover all developments where applications were made to a local planning authority ahead of the appointed day, or as a bare minimum to cover all developments on applications which were registered with a local planning authority ahead of the appointed day. We believe that this would alleviate pressure and moreover it will avoid circumstances where local planning authorities can use the threat of the introduction of the PGS to extract unreasonable demands under the existing S106 arrangements.

We would be pleased to explore the transition arrangements in more detail with HMRC and the Treasury. These are key to avoiding the introduction of the PGS leading to a temporary reduction in housing output, and possibly the permanent loss of some sites to residential development.

2.5 GENERAL CONCLUSIONS

HBF is still very keen to work with the Government to find the right solutions to achieve our mutual objectives. However, with the limited detail now known about the PGS, and especially the scaled-back S106, there are too many important unresolved issues for us to conclude the proposals would be workable.

As already observed, our concern is that there is a very significant risk the PGS system, as proposed, would not work and would in practice result in a decrease, rather than an increase in housing supply, with damaging economic and social consequences.

An emerging consensus within the house building industry is that a better, workable solution may be to re-focus our efforts on improving the operation of the current system of S106 planning obligations: improve its efficiency, establish clear and enforceable rules, encourage the use of planning conditions wherever possible instead of obligations, establish a firm basis for affordable housing obligations. Despite its imperfections, we know it works reasonably well and it poses no serious risk to housing supply as long as clearly defined, enforceable rules are put in place to stop local authority demands escalating to the point where development is choked off.

One important conclusion from HBF’s deliberations is that it is probably impossible to find a workable, one-size-fits-all solution. The S106 regime, with improvements, allows some degree of flexibility. For example, where appropriate, it allows the use of planning tariffs within a S106 framework. It also allows local authorities to move towards a more formulaic approach to obligations not directly related to a site, such as education contributions, thus removing some of the uncertainty and delay involved in fully negotiated S106 agreements.

We recognise that this approach would leave unresolved the issue of finding a mechanism to fund strategic regional or national infrastructure costs not covered by S106 agreements. However it must be possible to devise a simpler mechanism that the PGS to raise these funds.

The HBF recognises that any form of strategic infrastructure levy would have to cover non-residential and well as residential development. However finding such a mechanism is more appropriately an issue for the Government and the commercial development sector.

In conclusion, the current regime appears to be working better than when Barker began her first review, it is raising significant amounts of money out of the uplift in value created by planning consents, and it is accepted by local authorities, developers and land owners.

The PGS system would have to be significantly better in terms of the way in which it worked, such as transparency and fairness, and also raise significant extra funds, to be a better alternative. Although we appreciate there is to be further consultation and clarification on the delivery of infrastructure, our current view is that the proposed PGS and scaled-back S106 system would not be workable and would run a high risk of reducing housing supply.

We regret that we have become more sceptical about the PGS proposal since December 2005. However we remain committed to working with the Government and other stakeholders to find workable mechanisms to achieve our shared objectives.

The following three sections of the submission address the specific questions asked in each of the three consultations documents: Paying the PGS; Valuing Planning Gain; Changes to Planning Obligations.
3. PAYING PGS

Q1
What difficulties (if any) might there be in making electronic communication the sole channel of communication for the application and return of information for PGS Start Notices and PGS returns? Are there any particular groups who might face problems accessing or using electronic services either personally or via an agent from the outset of the new regime?

The NHBC has over 17,000 house builders on its register, of which around 4,500 are active in any year. While most of the larger companies will probably be able to communicate electronically, it is impossible to know whether this is true for the thousands of SMEs involved in house building. The suspicion must be that many would encounter problems if  electronic communication was the “sole channel”. Looked at another way, it seems highly unlikely all of those submitting the 300,000 planning applications likely to be liable for a PGS assessment will be able to rely on electronic communications.

HBF’s own records indicate a substantial minority of companies do not yet have full electronic communications. Of 800 companies (head offices and regional offices) regularly receiving HBF communications, some 100 do not have email. As noted above, this group is likely to be biased towards smaller companies, of which there are several thousand in the industry altogether.

Q2
This paper suggests allowing 60 days for payment of the PGS liability after the issue of the PGS Start Notice. Would it be preferable to pay the PGS liability at the same time as filing the PGS return, to limit contact with HMRC?

No. See our comments below (Section 3.1) on the need for (a) a pre-clearance system or alignment of the payment and HMRC challenge periods, and (b) a Right of Withdrawal.

Q3
If you consider a pre-commencement agreement service should be offered, how would you design it to take account of the problems of the administrative complexity and cost? In particular, how should any charges for the service be set?

As discussed with HMRC, it is essential that there is either a pre-clearance system, or that the payment period and HMRC challenge period are aligned. See 3.1 below.

Q4
Do the proposed definitions of full planning permission clarify sufficiently what development will be liable to PGS and when the valuation dates will be?

Yes.

Q5
What further information do you require in order to determine whether a planning permission will be liable to PGS and when the valuation date will be?

We assume this question refers to “further information” from HMRC. If so, we do not foresee a need for further information.

Q6
A PGS Start Notice is required before development may commence. Does the definition of commencement of development in the Town and Country Planning Act 1990 require further clarification for PGS purposes?

The current TCPA 1990 definition leaves open the possibility of some site preparation works being defined as “commencement of development”. However it is essential that all such works are excluded for the purposes of PGS so that liability for payment of PGS only occurs when the site has the capacity to begin generating revenue/income. Therefore the PGS definition will need to be tighter than the TCPA 1990 definition.

In addition, to avoid confusion we believe the word “start” should not be used. It is easily confused with physical start and there are already several technical/legal terms which include the term “start”. An alternative might be “PGS Liability Notice”.

Q7
What documentation would developers want HMRC to supply in response to an application for PGS Start Notice?

There should be three documents:

1. Receipt of payment;

2. Payment Date – the period will need to start from the date of issue of the “Start Notice”;

3. HMRC challenge date deadline.

In addition, a Payment Certificate must be issued once payment has been received by HMRC.

Q8
What difficulties (if any) would it cause developers if HMRC made electronic payment mandatory? Are there any particular groups who might face problems accessing or using electronic payment methods?

See response to Q1.

Q9
When might a PGS liability need to be transferred to another person?

If there is a Right of Withdrawal mechanism, which we believe is essential, this period is less important. We would suggest the period should coincide with the payment and challenge periods – see 3.1 below.

Q10
How should information on the status of the PGS charge on a development be made available and what information should be offered? Apart from purchasers of a development who wish to establish there is no outstanding PGS liability on a development, are there other circumstances in which a person might want to check information held on such a register?

The fact that the PGS has been paid should be publicly available. It is not possible in advance to decide exactly who might need to know, but the fact that the PGS liability has been discharged is critically important information. Having considered where this information might be held, we believe HMRC should hold such a register. To rely on an outside party (local authority, Land Registry) would run a serious risk of inaccurate or incomplete information. It is very important that the records are kept in such a way as to make it absolutely clear what land/permission is covered by the PGS payment, including phases of larger schemes.

To ensure HMRC holds accurate records, the developer should have to submit with the “Start Notice” application a site plan indicating the area/phase covered by the PGS payment and a copy of the planning permission.

Q11
The Government recognises that allowing a 12-month period in which to challenge a PGS return would not give sufficiently early certainty to developers and the time limit for PGS will need to be substantially less than 12 months. What do you believe would be a reasonable time limit beyond which HMRC should no longer be able to amend a PGS return or open an intervention, provided full disclosure of the facts has been made by the developers?

See 3.1 below of requirement for pre-clearance system or alignment of PGS payment and HMRC challenge periods.

3.1    ADDITIONAL COMMENTS

3.1.1 Pre-clearance or Aligned of PGS Payment and HMRC Challenge Periods

The current proposal, with payment of the PGS due 60 days from HMRC issuing a Start Notice, but almost certainly allowing for a longer HMRC challenge period, will create an impossible situation.

The valuation of  most residential sites will be agreed with the land owner from the outset, and before planning permission is received. Payment will be either at receipt of outline permission (e.g. many larger schemes), or detailed permission (e.g. schemes going straight to this stage). The land owner will be party to signing a S106 agreement, if one exists, so there will be certainty about the value of the land net of the cost of the S106 agreement.

If there are any further uncertainties regarding the value of the development at the grant of planning – e.g. a ransom situation not yet finally resolved – the developer will either delay payment for the land until this uncertainty is resolved, or he will take a calculated risk and begin work on site (e.g. if the value involved is relatively small, or if there is considered to be a high probability it can be resolved quickly) and pay for the land.

However under the proposed PGS regime, with the possibility of an HMRC challenge extending well after the planning permission and payment of the PGS, with the considerable uncertainties inherent in the PGS valuations and therefore PGS liability, and with the potentially large PGS payments for some schemes, a situation will be created which will effectively block development:

· The developer will be obliged by the “subject to planning” contract with the land owner to pay for the site at some fixed date – e.g. when the outline or detailed planning permission is granted;

· However at this point neither the developer nor the land owner will know for certain the land value net of PGS because of the possibility of an HMRC challenge at some later date;

· So neither will be able or willing to complete the transaction until the PGS liability has been finally approved by HMRC;

· Therefore the developer will find himself having to pay an uncertain self-assessed PGS payment, which may later be challenged, for a site which he does not yet own and which he may never be able legally to complete.

· And if he does not yet own the site, and may never own it, clearly he cannot start work on the site.

· If, to avoid this situation, he does not apply for a Start Notice, he will never know the PGS liability, and so the transaction can never go ahead!

· Also, many land purchase contracts have clauses in which the land owner does not have to complete the transaction if the land payment falls below a certain fixed amount (break clauses), and/or if “tax” payments unforeseen at the time of the contract prove unacceptable to the land owner (tax suspension clauses).

To avoid this impossible situation, there are two possible solutions:

i) A pre-clearance system, as recommended in HBF’s initial submission. We accept that this would create considerable work for HMRC as many/most schemes would be submitted for pre-clearance, especially in the early years of a PGS as everyone tried to assess what PGS valuations and payments were acceptable to HMRC. We do not have a worked up system, but if ii) below is not possible, a pre-clearance system will be essential if we are to avoid seriously damaging housing output.

ii) An alternative solution might be an alignment of the payment and HMRC challenge periods. We would suggest allowing 90 days (which broadly coincides with the Judicial Review period) for an HMRC challenge and 110 days from the issue of the Start Notice for payment. This would allow the developer and land owner 20 days to agree the land value net of PGS payment after expiry of the challenge period. We believe 20 days is necessary because there must be sufficient time to complete contractual negotiations.

3.1.2  Right of Withdrawal

There must be a Right of Withdrawal during the period between Start Notice issue date and payment date:

· Land contracts often have tax suspension clauses and/or break clauses requiring a minimum land value be paid to the land owner. If an HMRC challenge resulted in the PGS payment pushing the land value net of PGS below this minimum value, or the PGS liability breached the terms of the tax suspension clause, the land owner could delay completion, or even abort the contract. Without a Right of Withdrawal, the developer would find himself having to pay PGS on a site which he did not own and could never start developing, an impossible position.

· It could be argued that an alternative in such situations would be for the developer to absorb some of the PGS cost. However this would be contrary to the basic principle of the PGS – a levy on the land value uplift from a planning permission – and would undermine the financial viability of schemes. Clearly this is not a viable proposition as it would damage the industry’s profitability and cut housing output.

· Having obtained a planning permission and applied for a Start Notice, there may be cases in which the developer or land owner decides to submit a revised planning application which would in turn require a revised PGS calculation. We would not want to create a situation in which a potentially better scheme was ruled out simply because of the administrative processes involved in paying the PGS.

Finally, it is impossible for us to predict all possible cases in which quite legitimate changes of circumstances may lead a developer to want to revise a scheme, or even decide not to go ahead. At present, a planning permission only conveys a right to develop, not an obligation.

3.1.2 Resources

As well as the additional staff resources required by HMRC, more staff will be required by local authorities to negotiate with other infrastructure providers the distribution of the 70% of PGS revenues received by the local authority. It seems likely the valuation profession will require additional professional staff to deal with the potentially very significant rise in workload from the PGS valuation procedures.

4. VALUING PLANNING GAIN

4.1    GENERAL OBSERVATIONS

The fact that the CUV and PV are based on a different and ‘artificial’ set of valuation rules compared with the usual residual valuation methods used by residential developers will create problems. In part this is because it will be difficult working with two parallel sets of valuations. But more importantly, there will also be situations in which the PGS valuation procedure will end up influencing developer behaviour, and so will have a knock-on effect on the financial calculations and valuation of the scheme – especially timing of site preparation works, and timing of these and infrastructure works in relation to phasing of residential construction.

Housing developers feel that because of the PGS valuation process, and because of uncertainties inherent in the process, house builders will become more risk averse. This will result in work being delayed compared with what happens at present. This would be a highly undesirable outcome, given the emphasis of government policy and industry efforts on speeding up the development process.

4.2    HMRC QUESTIONS

Q1
Is any further clarification of the extent of the land to be valued required? If so, to what extent? What would you suggest as the answer?

In principle we do not require further clarification. However in practice we expect this approach will make house builders more risk averse, so that they will want to make sure all the site assembly is completed (i.e. the entire site is under their control) before applying for the Start Notice, thus delaying start on site. By contrast, at present companies will take a well assessed risk and start site operations such as demolition and decontamination ahead of all ownership issues, such as ransom, being resolved. Under the PGS proposal, they would not do so and development would consequently be delayed.

Q2
What difficulties, if any, do you think the FHVP assumption might cause, particularly for tenants with short leases who undertake development: How might these difficulties be mitigated?

The industry is very opposed to this artificial assumption as it means the PGS valuation approach is fundamentally different from the valuation approach actually used by the industry, so that they will end up with two different valuations. At present, developers frequently begin work on sites when they do not own and control the entire site. As with the answer to Q1, we anticipate this requirement will make house builders more cautious. They will want to secure control of the entire site, and therefore bring the PGS and actual valuations as close together as possible, before applying for a Start Notice. This will delay work starting on many sites.

The PGS valuation method proposed is not from the real world. Many schemes, particularly brownfield sites, comprise a mixture of interests and this PGS proposal would simply add further complications and complexity for the developer in assembling such interests. The consequence would be that some schemes would not come forward and the quantity of new housing would be reduced.

Q3
Is any further clarification of the date for PGS valuations required?

While we accept the PV valuation should be made at the date of planning permission (but see comments on phasing), we do not agree that the CUV should be restricted to this date.

The problem is that the CUV will change according to whether site preparation work (demolition, remediation, etc.) is done before or after planning permission. At present, a developer will often go ahead with site preparation work ahead of full residential permission because this can speed up work on the residential units, given that site preparation can take as much as 18 months. Under the PGS, with the CUV assessed at the date of planning permission, the developer will have to assess (a) whether the CUV is higher or lower after these site preparation works, (b) the PV net of such site works, and (c) whether the gap between the two – and therefore the PGS liability – is lower before or after site preparation. In other words, valuation of the CUV at the date of planning permission could very substantially delay work starting on some sites.

We propose that the CUV should be valued at the highest valuation within the three years prior to the date of the planning permission on which the PGS is calculated.

There is also the case to be made for the valuation date to be three months after the grant of planning permission when the Judicial Review period has expired. This could even allow for a mechanism to be introduced whereby there is a period of exploratory discussions between HMRC and developers on larger schemes so that agreement can be reached on the PV.

Q4
Is any further clarification of the definition of PV required?

We accept that the PV is reasonably close to normal market practice except that market practice tends to value the true interest in the land held by the developer as opposed to the artificial practice suggested under the PGS whereby encumbrances and other land interests are ignored. However it is essential that the HMRC definition and the RICS treatment of market  value (whether in the Red Book or a VIP) are kept in line. If the RICS treatment were ever to changes, the HMRC treatment would also have to change.

Q5
Will the proposals for dealing with phased developments create any difficulties for developers?

This is a very important question and could, if not handled correctly, have a major influence on developer behaviour. The CUV and PV rules must take full account of phasing requirements.

The biggest issue is the treatment of site preparation and infrastructure costs, and infrastructure works during the life of the site, and the whether or not these can be fully offset against the PV.

The time profiles of costs and revenues in housing development are very different, with costs usually heavily biased towards the beginning. Most housing developments do not make a profit until towards the end of the whole development. All large developments have strong negative cash flow in the initial years and do not turn a profit until late in the development. This is especially the case with regeneration schemes which have very high initial cost, such that the development is in a ‘loss’ until well into the development, a period which will often extend to several years. Where land is purchased at outline consent, the holding costs of land between the outline permission and servicing of the site are a major development cost.

At the extreme, imagine a site in which there are very large site preparation and initial infrastructure costs, but that Phase I of the site is a small number of show houses. The PV of the show houses would not be nearly enough to offset the costs to date. Unless the balance of the costs not offset against Phase I could be carried over to offset against future phases and PV assessments, these costs would be ‘lost’. While this is an extreme example, it highlights the issue.

Our fear is that the timing and financial burden of the PGS, and the inability of the developer to offset all the very large initial – or even pre-development – costs against the PGS would many such sites would not go ahead.

The same problem could occur during a development. A later phase could coincide with a large site-related cost – e.g. substantial road works or construction of a block of affordable housing units or community facilities – such that the PV would not be sufficient to allow the total costs to be offset.

Were house builders not able to carry forward ‘unused’ costs, the PGS would have a major impact on developer phasing behaviour, a highly undesirable outcome.

With the current S016 system, payments are phased and these payments tend to align fairly sensibly with both the progress of development and the benefits that such payments bring to the development. The PGS proposals will have cash flow and viability consequences and will not have similar benefits.

So-called “barter” projects, in which the developer agrees to hand over dwellings to a local authority for social rent over a long timescale as the development progresses (e.g. the redevelopment of a large council estate) in return for land supply would not seem to be possible within the current PGS framework.

Q6
Is any further clarification of the definition of CUV required, including how to treat ‘planning permissions’ granted before an appointed day?

See response to Q3 above.

A general observation is that the calculation of the PV, and especially the CUV, will involved everyone getting used to a whole new set of rules which are different from the rules currently employed in residential development. It will therefore take time for HMRC, developers, land owners and their agents, etc. to get used to the new rules. During this learning period, there will be considerable uncertainties over valuations, the application of the rules, and potential challenges by HMRC of developers’ self assessed valuations.

Q7
If you are not in agreement with the proposals for re-planning, how do you think re-planning should be treated for valuation purposes?

The re-planning proposals are inequitable as they allow for higher payments to HMRC if the new PGS assessment results in a higher PGS liability, but not a refund if the assessment is lower. This means PGS will have been paid on development which does not take place.

Q8
Is any further guidance on valuation methods for PGS required?

It is very unclear as to when and how the rights afforded under the General Permitted Development Order would be taken into account in the valuation of either existing use or planning value. The examples used in the document (4,6 and 10) appear inconsistent in this regard since they only appear to take account of permitted development rights on employment use and not residential properties.

HBF is extremely concerned that the inclusion of the potential development possible through permitted development rights, if applied to residential property, will introduce an unnecessary level of complexity to the process and will move the valuation even further away from any reality.

Paragraph 8.5 introduces an interesting paradox that is critical to the valuation process; that of how the cost of PGS itself will be dealt with in the valuation process. Since the land price paid is net of all deductibles it will be necessary to take account of PGS within those deductible costs. Unfortunately this creates an ever decreasing valuation since if PGS is calculated on the planning value of the site, this value itself is reduced by the liability for PGS. This reduction in planning value would have the knock on effect of giving rise to a smaller PGS liability, thereby increasing the value of the site, ad infinitum.

Without any clear methodology of fixing the PGS liability it will not be possible to establish a realistic price for the land.

5. CHANGES TO PLANNING OBLIGATIONS: SCALED-BACK S106 AND AFFORDABLE HOUSING

The following comments are provisional. The CLG consultation paper is rather sketchy and we were unable to arrange a meeting to discuss these issues with CLG officials until after the consultation deadline. Therefore the following comments are intended as a draft response only. We will submit final comments following the proposed HBF/CLG meeting.

Q1 
Do you agree that a criteria-based approach to defining the scope of planning obligations is the best way forward? If not, what approach would you recommend?

In theory the criteria based approach towards a development site environment approach is reasonable. However, it is difficult to see how the evolution of policy creep will be limited over time, particularly with regard to the operational effectiveness of the site (and others functionally linked to it). The benefit of a clear statement of exactly what should be treated as a planning obligation and what should be funded out of the PGS, and some form of enforcement of these rules, would reduce the possibility of creep and avoid overlap or uncertainty. This is essential if the industry is to avoid paying twice.

We acknowledge that the industry’s views on planning obligations vs PGS are coloured by two objectives: a desire to scale back planning obligations to reduce delay and uncertainty, alongside a desire to maintain control over infrastructure which is necessary for development to proceed or which becomes necessary for home owners/occupiers as a consequence of development.

It is most disappointing that CLG appears not to have progressed this issue over the 18 months since the last consultation since it will be the detail of the statutory basis on which the approach is based that will be critical to allaying fears that we will end up with a system of S106 agreement similar to that of today, but will also be obliged to pay PGS on top of the existing agreements.

Q2 
Do you agree that the scaling back of planning obligations will not undermine the operation of EIAs for the reasons set out above?
This question relates specifically to consultation responses that suggested that environmental impact issues would still need to be addressed under any new regime of scaled back planning obligations and that any new system would therefore be hampered by the requirements of the environmental impact assessment directive. Much of this concern came from the development industry itself.

The consultation paper appears to admit that planning obligations will still need to cover responsibilities under the EIA directive and as such the new regime does not “scale back” S106 obligations in this respect.

PGS is unlikely to be an effective mechanism for delivering off-site mitigation measures in line with a planning application’s EIA. This could result in a failure to comply with EC legislation such as the EIA Directive which states that effective mitigation requires developer control for delivery. PGS could reduce the degree of developer control when compared to the current system of S106 obligations and planning conditions.

Q3 
Do you think that land for public or community facilities on large sites should be included in the scope of planning obligations in future, or excluded? How should “large” sites be defined?

By removing community facilities from the site environment approach toward planning obligations (and placing them within the list of facilities paid for through the general PGS) there is an obvious hole in the system of where such facilities are sited.

Not only does this raise the question of how land is set aside for these facilities within larger developments, but also how much is paid for the land is a vital consideration. It is obvious that local authorities will answer this question in the affirmative without even considering the question of the value of the land. Treasury and CLG will need to address how such a community contribution should be offset against the PGS liability.

If a fair value for the land is calculated as part of the PGS liability it would not be necessary for site size to be a consideration since PGS would pay commercial land value wherever the community facilities were sited.

Q4-7 
4. Do you agree with the proposals to establish a clear legal and policy

basis for affordable housing contributions?

5. Do you agree with the proposals to establish a common starting point for the value of affordable housing contributions?

6. Can you envisage any unintended consequences of the above approach?

7. What common starting point would you recommend? What would be

the impact of this option on a) development viability and b) affordable

housing delivery?
By far the biggest issue not addressed adequately through the proposals for PGS, affordable housing provision, remains the most difficult for both Government and the industry.

The consultation paper reiterates the principles of Circular 05/05 with regard to affordable housing being a legitimate planning consideration not as a form of mitigation of impact of development, but as a proper planning consideration of the role of “prescribing the nature of development” (Ref: para 40).

It is clear that there is still a great deal of work to be done to establish a new legal basis for the provision of affordable housing (Ref: para 47) and the work of the HBF Affordable Housing Policy Group is moving towards proposing such a new approach. The Group’s thinking coincides with the proposal in the consultation paper that it would be beneficial to establish a common starting point for the value of developer contributions to affordable housing.

It is exceedingly disappointing that the CLG does not appear to have tackled this exceptionally difficult and controversial issue in its further consultation, relying instead on respondents to come forward with ideas. However, we hope to be able to put forward the Group’s ideas in due course regarding a common starting point and flexibility of provision within an agreed contribution towards affordable housing.

If a common starting point is to be introduced on which to base the impact of an affordable housing contribution, it must be clearly defined yet flexible enough to allow regional variations and site specific considerations to be taken into account. However, given the difficulties associated with agreeing upon a starting point due to the breadth of variations that would have to be taken into account, this may prove difficult to resolve.
Q8
Do you agree that measures to implement Travel Plans and demand management measures directly related to the environment of the development site should remain within the scope of planning obligations?

There is considerable confusion within the consultation paper as to which transport infrastructure measures should be addressed through the general PGS and which should continue to be considered part of the site environment assessment.

Issues such as demand management measures are considered to operate on a wider basis than merely site by site and would thus more clearly fall within the scope of PGS. Travel Plans would be site specific and might, therefore, be considered to be part of the site environment assessment. However, they would best be dealt with by way of conditions and ongoing monitoring, rather than through a planning agreement, and should not be included within the residual planning obligation package.

Q9 
Which of the options for developer contributions to transport infrastructure should the Government pursue in order best to balance the objectives of;

· managing demand for road transport;

· the need to ensure network improvements are provided in a timely manner;

· the need for transport impacts to be dealt with on a cumulative and strategic basis alongside other forms of infrastructure; and

· the need to create a scope for planning obligations which is sensible and consistent and does not lead to delay?

Are there any other options?
The consultation paper suggests two options for transport infrastructure provision. These are set out in Table 1 as follows:

Option A: Works needed to allow access to and from the site to the nearest point on the transport network compatible with safety and its operational effectiveness. Under this option, developers would (in addition to on-site works and measures and the demand management measures set out above) only be required to provide directly, or contribute directly to, the necessary access(es) to connect the development safely and effectively to the immediate road network. The public sector would then be responsible for any improvements or capacity enhancements required on the wider network in order to accommodate additional trips generated by the development site, beyond the junction at which the site access roads joined the existing road network. In practice, the contributions made by developers towards access under this option could range from a dropped kerb for a single new dwelling, to a dual carriageway access road and new junction, for a major distribution centre.

Option B: Transport provision to allow access to and from the site to the nearest appropriate transport network in terms of capacity. Under this option, developers would (in addition to on-site works and measures and the demand management measures set out above) be required to contribute directly to any improvements/capacity enhancements required in order to accommodate additional trips generated by the development site, up until the point at which the existing road network could accommodate the additional demand generated. The appropriate level of connection would be defined by the development site’s Transport Assessment, which should be produced in accordance with the Government guidance on Transport Assessment. In practice, it is anticipated that, for minor sites, a connection to the nearest point of access on the local road network would probably suffice; for major sites, improvements to the connection to the Primary Route Network might be required; for very significant sites, improvements to the connection to the motorway network might be necessary.
Clearly, in terms of size of obligation, Option A will be, in some cases, considerably smaller than Option B. However, it may be that as part of larger development proposals the control afforded by Option B to the developer of the provision of transport infrastructure is of considerable benefit, even though it would appear to fall within the scope of the general PGS payment.

On balance, Option A is suggested as the most equitable solution in a PGS regime. It should, of course, be open to a developer to take on additional responsibility for off-site works and to offset these contributions against PGS liability.

This approach would be consistent with the proposals in question 10.

Q10 
Do you agree with the proposal to define the new scope for planning obligations for non-road infrastructure as described above i.e. those contributions required to allow “connection to access points”, but to exclude more strategic contributions or those which are better dealt with on a cumulative basis?
As debated above in respect of road infrastructure, the establishment of a PGS would support all non-site environment measures being paid for through the PGS rather than within any residual planning obligation. Thus, this approach towards non-road infrastructure is consistent with that approach.

Q11 
Do you agree that in future all planning obligation contributions, including towards highways works, should if possible be made under a single agreement, to which highways authorities would also be parties where relevant? Do you see any downsides to this approach?
There would seem to be considerable merit in including infrastructure providers within agreements since this would avoid objections arising at later stages of the development. The inclusion of S278 agreements within the planning regime would also reduce the potential for problems arising at a late stage rendering the planning permission unimplementable.

On the down side the inclusion of other third parties to a planning agreement has the potential to cause considerable delay to the signing of the agreement.

Q12 
Do you agree with the proposal to reinforce the current policy presumption that planning obligations should only be used where it is not possible to use a planning condition, but not to provide for this in legislation?
HBF has long advocated the use of planning conditions in preference to planning obligations.

The consultation paper lists the features of planning conditions and obligations as follows:

	Planning conditions 

Form part of the planning permission 

Can be appealed 

Cannot include financial contributions 

Should meet the “Newbury” test 9 re. precision 

Are not usually detailed or complex Cannot allocate responsibilities to particular parties
	Planning obligations 

Are separate to the planning permission

Cannot be directly appealed 

Can include financial contributions 

Not subject to the “Newbury” test

Can be very detailed and complex

Allows the allocation of specific actions to specific parties


It has been suggested that there is nothing intrinsic about these attributes and that it would be simple, if legislating for a new planning system, to allow conditions to take on the attributes of planning obligations (for example, to allow conditions to include financial contributions).

It is also debatable as to whether or not the requirements of the site environment requirements of the new approach could not be fully applied through the use of conditions, thereby negating the need for a planning obligation at all. 

Overall the bias towards planning conditions is to be favoured, given the advantages of their inclusion within the planning permission and the ability to appeal unreasonable requirements.

ADDITIONAL COMMENT

At present it appears non-residential development would escape any requirement for affordable housing provision under the PGS/Scaled-back S106 regime. We believe this needs to be re-examined. According to the Sheffield University research for DCLG, around two thirds of the value of residential S106 agreements in 2003/04 came through affordable housing. This suggests the absence of affordable housing on commercial sites, both at present and under the proposed PGS regime, creates a major distortion of relative land values.

Also, given the Government’s desire to extend the scope of S106 agreements to sites not currently covered, and raise more money than under the current system, extension of affordable housing requirements to non-residential development would seem to fit well with these objectives.
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