In the matter of: 

THE HOME BUILDERS FEDERATION LIMITED

and

THE EXAMINATION IN PUBLIC INTO THE REGIONAL SPATIAL STRATEGY FOR THE SOUTH-EAST – IMPLICATIONS ARISING FROM THE DESIGNATION OF THE THAMES BASIN HEATHS SPECIAL PROTECTION AREA AND THE DRAFT DELIVERY PLAN PREPARED BY NATURAL ENGLAND

OPINION

1
Introduction

I am asked to advise on the Draft Delivery Plan (‘DDP’) prepared by English Nature (now Natural England) in respect of the Thames Basin Heath Special Protection Area classified under Council Directive 79/409/EEC of 2 April 1979 on the Conservation of Wild Birds (‘the Birds Directive’) as amended by the Directive 92/43/EEC on the Conservation of Natural Habitats and Species (‘the Habitats Directive’).

2.  
I am in particular asked to advise on the interpretation of regulation 48 of the Conservation (Natural Habitats &c.) Regulations 1994 (SI 1994/2716) (‘reg.48’), which transposed the Birds Directive.  I am not asked to consider the subsequent requirements of the Regulations and in particular those under Regulations 49-51.

3.  
I am further asked to advise regarding the report by the Environmental Dimension Partnership (‘EDP’) in the light of regulation 48.

Background

4.  
On 9 March 2005, the Thames Basin Heaths (‘TBH’) were designated a Special Protection Area (‘SPA’) under the Birds Directive through the Conservation (Natural Habitats, &c) Regulations 1994. The TBH SPA consists of 13 groups of heath land sites (each a Site of Special Scientific Interest) to a total area of 8,317ha, which support internationally important populations of three Directive Annex 1 bird species; the woodlark, the nightjar and the Dartford warbler.

5. 
On 26 May 2006, the DDP was published by English Nature.  A draft Supplementary Planning Document (‘SPD’) was also prepared for use by local planning authorities.  

6.  
A report on the English Nature DDP was prepared by RPS for the Department for Communities and Local Government (‘DCLG’) and an Opinion was obtained from Bond Pearce LLP (“the Opinion”).  These together form the Peer Review of the DDP, as requested by the Government to assist in informing the South East Plan Examination in Public and to help ensure the delivery of housing in the area.  The scope of the Peer Review was a comprehensive review of the evidence underpinning the DDP. English Nature was represented on the Project Steering Group for the Peer Review.

7.  
EDP was engaged by the HBF to undertake a study of the TBH SPA; to review and provide a critique of the DDP and to make recommendations for alternative approaches as appropriate.  The final report was released on 24 October 2006.  EDP’s report focused on ecological and recreational effects on the SPA and potential avoidance and mitigation.

8.  
Summary of Advice
In my opinion reg.48 provides for a three stage test, with different considerations at each stage.  The Opinion and the DDP and SPD appear to elide these tests so as to misapply the relevant considerations at the different stages.  The result of this would be that the advice given is flawed and the conclusions, and the recommendations in the DPP and SPD, would not to that extent be in accordance with the Birds and Habitats Directives.

9. 
Both the precautionary principle and the proportionality principle are applicable, but the proportionality principle should be applied subject to the precautionary principle.

10. 
EDP’s research and conclusions potentially undermine the basis of the DDP by demonstrating that there is no direct relationship between bird numbers on a site and the extent of surrounding residential development.  The implications of EDP’s research are that the provisions of SANGS may be unjustified, whereas habitat and access management, which seem to have been under-researched by Natural England and are not promoted in the DDP, may well be a more relevant consideration for the success of the relevant Annex 1 bird species.  In the light of that, and the evident misapplication of the regulation 48 tests, I have concluded that the DDP’s recommendations and approach appear not to be justified.

The precautionary principle and the principle of proportionality

11. Article 174(2) EC and the European Court of Justice (‘ECJ’) decision in the Waddenzee case (Case C-127/02) (paragraph 44) make clear that, when considering environmental issues, the precautionary principle should be applied.  In February 2000 the European Commission issued a Communication on the precautionary principle.  This stated that ‘measures based on the precautionary principle should be, inter alia, proportional to the chosen level of protection, consistent with similar measures already taken and subject to review, in the light of new scientific data’ (emphasis in original).  The proportionality principle is therefore to be applied, but subject to the precautionary principle.

Interpreting regulation 48 
12. In my opinion, reg.48 should be approached in three distinct and sequential stages, namely (1) the question of likely significant effect, (2) the appropriate assessment and (3) the risk of adverse effect on the integrity of the European site.  I consider these three stages in turn. 

Stage one - Likely significant effect

13. 
The first question is whether ‘the project (either alone or in combination with other plans or projects) is likely to have a significant effect on the European site’. 

14
The Court in Waddenzee stated that the significance of any effect on the site is to be considered in light of its impact on the site’s conservation objectives.
  That may well be affected by whether the site is in a favourable or unfavourable status or condition.  The objectives can properly include the restoration of the site to a favourable status.
  

15.
An effect that is not likely to undermine the site’s conservation objectives as explained above is not likely to have a significant effect.  If a plan or project is likely to undermine the conservation objectives of the site, then ‘it must necessarily be considered likely to have a significant effect on the site.’ (paragraphs 47 and 48)  Circular 06/2005 is consistent with this approach in saying that ‘It is important that the likelihood of a significant effect is assessed in respect of each interest feature for which the site is classified’ (paragraph 15.).

14. 
In Waddenzee, having referred to the precautionary principle, the Court stated that ‘any plan or project … is to be subject to an appropriate assessment of its implications for the site in view of the site’s conservation objectives if it cannot be excluded, on the basis of objective information, that it will have a significant effect on that site, either individually or in combination with other plans and projects.’ (paragraph 45).  Thus in approach as part of the first stage the authority should consider whether the likelihood of a significant effect can be ruled out (see also para 41 of the judgement).

15. 
The European Commission Environmental DG publication Assessment of plans and projects significantly affecting Natura 2000 sites states that the testing of significance of effects should be done systematically and objectively.  This should be achieved by looking at any likely direct, indirect or secondary impacts of the project (alone or in combination), any likely changes to the site as a result and then any likely impacts on the Natura 2000 site as a whole, with indicators of significance such as loss, fragmentation, disruption, disturbance or changes to key elements of the site.  (pp.21-23)

16. 
The stage one question should be considered by looking at both the project alone and in combination with other projects.  Guidance in the European Commission publication Managing Natura 2000 Sites stated that on the grounds of legal certainty the combination provisions are restricted to other plans or projects that have actually been proposed (p.35).  It went on to say that ‘land-use plans’ should be considered under this provision ‘to the extent that they are likely to have relevant significant effects on a Natura 2000 site.’ (p.31).  Circular 06/2005 has defined ‘other plans and projects’ as outstanding consents for planning permission that are not fully implemented, activities that are subject to continuing regulation and other proposals awaiting an authorisation of some kind, even if not requiring planning permission. (paragraph 16). 

17. Consideration should not be given at this stage to possible mitigation.  This is made clear by the European Commission Environment DG publication Assessment of plans and projects significantly affecting Natura 2000 sites which states at 2.6 that ‘it is important to recognise that the screening assessment should be carried out in the absence of any consideration of mitigation measures that form part of a project or plan and are designed to avoid or reduce the impact of a project or plan on a Natura 2000 site. … Effective mitigation of adverse effects on Natura 2000 sites can only take place once those effects have been fully recognised, assessed and reported.’

18.
Thus at stage one the plan or project is assessed to see whether on its own or in combination with other plans and projects the likelihood of a significant effect on the site’s conservation objectives can be ruled out. If not, stages two and three come into play.

Stage two - appropriate assessment

19.
The second stage comprises the assessment of the implications of the plan or project for the European site, having regard to its conservation objectives. The conservation objectives of the site are to be established with reference to ‘the importance of the site for the maintenance or restoration at a favourable conservation status of a natural habitat type … or a species … and for the coherence of Natura 2000, and of the threats of degradation or destruction to which they are exposed’ (Waddenzee paragraph 54).  This can be ascertained with reference to the information included in the data form used as the basis for the site’s initial designation (Managing Natura 2000 sites pp.37-8).  It is important that the baseline conditions of the Natura 2000 Site should be established at the outset. (Assessment of plans and projects pp.31, 56)

20. 
The assessment should consider ‘the cumulative effects which result from the combination of that plan or project with other plans or projects in view of the site’s conservation objectives’ (Waddenzee paragraph 53)  Effects on those objectives ‘must be identified in the light of the best scientific knowledge in the field.’ (paragraph 54)  Circular 06/2005 follows this approach.

21.  
Mitigation measures can be considered in the appropriate assessment and “should always aspire to the top of the mitigation hierarchy (i.e. avoiding impacts at source)”.  Evidence should be provided of the likelihood of their success, and also a monitoring scheme and proposals for how any mitigation failure should be addressed. (Assessment of plan and projects p.30-1)

22.  
It is the responsibility of the competent authority to carry out the appropriate assessment (Assessment of plans and projects p.25).  At this stage the authority may publicise the application and obtain responses from the public (Reg.48(4)) and must consult the relevant nature conservation body, here Natural England (reg.48(3)).

Stage three – risk of adverse effect on site integrity

23.  
The third stage is the application of reg.48(5), taking into account proposed measures, conditions and restrictions under reg.48(6).  The question to be asked is whether the authority can ascertain that the plan or project will not adversely affect the integrity of the European site.  This is a different question and to be distinguished from that at stage one.

24. 
Guidance as to the meaning of integrity is given in Managing Natura 2000 sites, which defines ‘integrity’ as ‘a quality or condition of being whole or complete.  In a dynamic ecological context, it can also be considered as having the sense of resilience and ability to evolve in ways that are favourable to conservation. ….. A site can be described as having a high degree of integrity where the inherent potential for meeting site conservation objectives is realised, the capacity for self-repair and self-renewal under dynamic conditions is maintained, and a minimum of external management support is required.’ (p.39).  The definition  now in Circular 06/2005 is endorsed, which defines the integrity of the site as the ‘coherence of its ecological structure and function, across its whole area, that enables it to sustain the habitat, complex of habitats and/or the levels of population of the species for which it was classified.’ (paragraph 20 p.9)

25. 
The question is to be approached on the basis of the precautionary principle, that is that, unless it is clear beyond reasonable scientific doubt that the integrity of the European site will not be adversely affected, the plan or project should not be allowed  (Waddenzee paragraph 59).  

26. 
Mitigation measures and any conditions or other restrictions that may ensure that site integrity will not be adversely affected should be taken into account. If risks are identified to the integrity of the site but legally enforceable conditions can be put in place to prevent those risks from materialising, then consent subject to those conditions may be granted (Circular 06/2005 paragraph 22)  
27. 
At this stage it is the effects of the plan or project itself  that are to be considered.     There is no reference in the Directive or the Regulations to combination effects in connection with the third stage.  The requirement is simply that ‘the competent national authorities shall agree to the plan or project only after having ascertained that it will not adversely affect the integrity of the site concerned.’   Thus the question is whether the particular plan or project will adversely affect the integrity of the site concerned. That approach is supported by the judgement in Waddenzee which states that “competent national authorities, taking account of the appropriate assessment … for the site concerned in the light of the site’s conservation objectives, are to authorise … (the) activity only if they have made certain that it will not adversely affect the integrity of that site.  That is the case where no reasonable scientific doubt remains as to the absence of such effects” (para 61).

28.
The question is to be approached on the precautionary principle but that is to be applied proportionately.  While the question is to be considered contextually including other plans and projects that may be committed in the area, there would have to be a risk of adverse effect to the integrity of the site from the execution of the plan or project itself to preclude the grant of consent. That would rarely be the case with minor development away from the particular site, whether or not there were at the same time other plans or projects which might cumulatively have that effect.  In assessing the risk the determining authority can and should take into account the restrictions under national and European law on the authorisation of other projects which could have an adverse effect.  

The Bond Pearce  Opinion 

29. 
Although between paras 4.38 and 4.46, the Opinion acknowledges, so far as relevant for present purposes,  the three stage process as approved by the Waddenzee case and Circular 06/2005 and as set out above, it appears to elide the relevant stages and the tests required.  Stages one and two both include consideration of the plan or project alone and in combination with others; the third stage, the consideration of adverse effect on site integrity, involves a consideration of the specific effect of the particular plan or project.  Moreover, stage one does not involve consideration of mitigation measures, conditions and restrictions, whereas those matters are relevant at stages two and three.  

30. 
In the summary at para 1.5 the Opinion refers to the Directive but then appears to combine parts of the approach in stage one with stage three, apparently misstating the relevant consideration for the third stage as the basis for its advice that in the absence of avoidance measures the plan or project could only be permitted for reasons of overriding public interest.

31. 
While that is in the summary, the same apparent confusion or elision of the stages in approach appears at paragraphs 2.5 and elsewhere (see paras. 5.4, 6.11 and 6.14.) Thus it appears to be fundamental to the overall approach in the Opinion and the advice given.  On the basis of this analysis, Bond Pearce  advise that, since there are policy proposals for extensive house building in the South East, any proposed residential development must be considered in combination with all the other proposals that will be forthcoming.    Since a considerable increase in residential use is assumed to have an adverse effect on the SPA, any residential development that will result in a net increase must, in combination with the expected forthcoming proposals, have an adverse effect on integrity, therefore must be refused unless mitigation in the form of Suitable Accessible Natural Green Space (‘SANGS’) is provided.
  The Opinion goes on to advise that avoidance measures are essential in all cases (paras 2.9, 5.4 and 7.22).  In my opinion the analysis of the Directive and Regulation requirements in the above respects is flawed for the reasons set out above and as a result the conclusions in the Opinion should be treated with caution.

32. 
I recognise that at paragraph 1.11 it is pointed out that the approach in the DPP could conserve local planning authority resources by avoiding the undertaking of appropriate assessments for every application.  That may be so, but it would not meet the requirements in the Directive or the Regulations.  Moreover Stage one should be  considered without including the mitigation measures and conditions and restrictions under reg.48(6).  This could be seen as inconsistent with the suggestion in the Opinion that the provision of SANGS removes the requirement for an appropriate assessment (see  paras 1.8, 1.10, 6.8 and 7.22).

The Natural England approach

33.  
In the DPP at para 1.5.6, the combination effect is included in the factors for consideration at the third stage, adverse effect on integrity.  This also appears as the approach adopted at paras 1.5.11 and  1.5.18.  It is not made clear that the basis for the third stage test is not the combination effect but whether the particular plan or project may have an adverse effect on the site’s integrity.  The same approach also appears  in the SPD, at para 3.4.  Thus I enter the same caveat in respect of the approach of these documents which  again appears fundamental to the conclusions to which they respectively come.

34
Thus in my opinion the approach in the DPP, as well as the Opinion and the SPD, is unsound in respect in particular of the application of the critical test, that is the stage three consideration.  Moreover, in the particular circumstances of the present case that may well be critical to the overall conclusion, as it appears to rely heavily on the cumulative effect of development rather than the effect of any individual plan or project.  I therefore turn briefly to consider the available evidence.

The evidence 

35. 
The approach in the DDP and SPD is predicated on research that Natural England interprets as indicating that any increase in recreational use of the TBH SPA may have a detrimental effect on the Annex 1 species on the site so that there is a potential for adverse effects on its integrity.  The relevant research is set out at 1.4 of the DDP.  Natural England assumes that increased residential development in the areas around the SPA will lead to increased recreational use of the SPA by residents and consequent effects on the site’s integrity.

36. 
Of particular  concern is said to be the impact of walkers with dogs.  The evidence base for the effect of disturbance on the relevant bird species is presented at Appendix 6 to the DDP.  I set out below some of the more relevant findings.

37. 
Nightjars’ preferred breeding habitats are heath land/woodland edges
.  They will travel up to 8km  from the nest to feed
.  They migrate to their breeding sites from the beginning of May and nest from mid May through into August.  These birds typically nest on the bare ground.    Nightjars have been studied in Dorset; where there was more development around the heath and nightjar numbers were lower.  Another study in Dorset looked at breeding success.  40% of nests were successful, resulting in fledged chicks. The 60% that failed mainly suffered from egg predation, thought to be by crows.  Nests on urban heaths and those nests closer to footpaths were more likely to fail.  It is suggested that the flushing of adult birds off nests by walkers and especially by dogs results in a number of the predations.  It is therefore suggested that increased recreational use, especially with dogs, may reduce nightjar breeding success.
  .

38. 
Woodlarks  use a variety of habitats but tend to locate on heath land or in forestry plantations
.  Like the nightjar, they too nest on the bare ground.  They are particularly susceptible to harsh winters.  Woodlarks are semi-migrational within the UK and return to the same territory to nest each year and young birds return to their natal area to nest. Territorial activity begins mainly in February and nesting occurs between March and July.  Higher densities of woodlarks have been found in areas with less disturbance, however disturbance appears not to affect nest success in woodlarks, and higher densities of population can lead to food shortages and starvation preventing chicks from fledging.  
Dr John Mallord’s work (PhD thesis), cited in the DDP, estimated that a site with no disturbance would result in 34% more woodlark chicks being raised.
    .

39. 
The Dartford warbler is another species that is particularly vulnerable to severe winter conditions, which can result in dramatic decreases in population.  The recent mild winters are thought to be at least partly responsible for the rapid increase in numbers seen since 1984.  The preferred habitat is dry heath with dense, mature heather and mature gorse bushes.  Maintenance of the optimum conditions require rotational controlled burning on a 6-8 year cycle.  Areas of over 50% gorse tend to have breeding densities more than ten times that of areas without gorse.
  The nesting season is from April to August.  There has been some work done on Dartford warblers in Dorset, but nothing has yet been published.  It seems that these birds are less likely to nest on smaller, isolated patches of heath and patches close to urban areas or intensive agriculture.
  Adult birds are thought to be to be predated by domestic cats.

40. 
A study had also been made of human access to heath land in Dorset.  80% of those interviewed used the heath mainly to walk their dogs.  Most dogs were not kept on leads, but most dog walkers did not penetrate further than 1km into the heath.  Human access to the TBH SPA has also been studied.  Again, many visitors, especially regular or daily visitors came to walk their dogs.
  

The RPS report

41. 
The evidence base used by Natural England was reviewed by RPS in their report for the DCLG and found to be generally weak and not robust (RPS paras  0.1.7, 0.1.11, 4.3.1 and 14.1.2).  Despite this, and partly by reference to the Opinion (section11), the RPS report concludes that the DDP is compliant with the Birds and Habitats Directives (paras 0.1.6, 11.2.11, 11.3.7 and 14.1.1) and the appropriate way forward ( paras 0.1.9 and 14.1.4).  The RPS report notes that further evidence would assist in assessing impacts and hence lead to greater flexibility (paras 0.1.8 and 14.1.3).  

42.
A number of proposals were identified in the RPS Stakeholder Workshops, but these seem not to have  been pursued by Natural England or integrated as appropriate with the guidance offered (see paras 3.4.3 to 3.4.9 of RPS report).  The RPS report includes summaries and suggestions for heath land habitat management (para 9.7) and access management (paras 10.2, 10.3.1 and 10.4) and recommends the implementation of these  before SANGS becomes available (paras 13.3.3, 13.4.3, 13.4.5, 16.1.8 and 16.1.9).  The RPS report recommends further research (section 15).

43. 
The RPS report follows the approach in the Opinion, including ‘in combination’ effects in the third stage test, an approach which I have advised above is flawed (RPS para 3.4.30).  On this basis RPS  suggests that a 1% increase in population could be allowed, as these numbers, even in combination, would not have an adverse effect on integrity (para 3.5.7).   RPS acknowledge that the necessary evidence base is lacking in this respect (para 8.8.8).
  

The research by  EDP

44.  
In this respect I note the Inter-Departmental Liaison Group on Risk Assessment’s paper The Precautionary Principle: Policy and Application (produced in September 2002, following  the European Commission’s Communication on the precautionary principle), which advised that: ‘Decisions reached by invoking and applying the precautionary principle should be actively reviewed and revisited when further information that reduces uncertainty becomes available’ (p.2) and  ‘An immediate and likely consequence of invoking the precautionary principle is research that seeks to reduce uncertainty.  However, where appropriate and thorough research still finds no evidence of risk, this should be taken into account in the judgements made’ (p.7).

45. 
Between May and September 2006 EDP undertook a study on the TBH SPA, analysing nightjar, woodlark and Dartford warbler population reports.  The key findings of that study are set out below.

46. 
In comparison to the Dorset heath lands where previous studies had been conducted, the TBH SPA consists of a smaller number of larger, less fragmented sites, with more peripheral woodland and developed land.  EDP note that the DDP assumes that the findings of studies of the Dorset heath lands are directly applicable to the TBH, without investigating this assumption (2.8)

47. 
A strong and significant relationship was found between the area of heath land on the SPA and the density of nightjar (executive summary para 5, para 4.45 and figure EDP1), woodlark (figure EDP5 and para 4.53) and Dartford warbler (figure EDP8 and para 4.57).  There was no significant correlation between nightjar (Figure EDP2 and para 4.46), woodlark (figure EDP6 and para 4.54) or Dartford warbler (figure EDP9 and para 4.58) numbers and the amount of developed land around the SPA sites.  The conclusions reached regarding the Dorset SPA are therefore not considered to be applicable to the TBH SPA.  Further investigation is required as to the impact of urban density and recreational use on the relevant Annex 1 bird species. (executive summary paragraph 6). 

48.
EDP also reported that the favoured habitats of the relevant Annex 1 species are young woodland, heath land, tussocky grassland, gorse, bracken and other open habitats.  The size of a site is a significant factor in species success with larger sites supporting disproportionately larger populations (executive summary paragraph 8). EDP also note that, where habitat conditions in the SPA are currently considered to be unfavourable, only 0.15% of the land is so classified due to public disturbance and that there is more impact from, for example, military use (24.5%), under grazing (10.5%) and inappropriate scrub control and vegetation management (29.9%) (paragraph 15, 4.83, table EDP15 and figure EDP16). EDP conclude that, if new development continues over the next 3 to 5 years at the rate forecast
, the increase in population of 0.34-0.36% per annum is de minimis and any interim strategy is ‘extremely unlikely’ to leave the SPA vulnerable, while further studies are conducted (executive summary paragraph 13, 5.9 and 5.10).  Therefore, avoidance or mitigation measures, such as SANGS, would not be justified except possibly for larger developments and then on a case by case basis (paras 14, 5.11 and 5.12).  

49.
EDP indicates that habitat and access management may be of greater importance to Annex 1 species than the provisions of SANGS and that therefore the exploration of measures for habitat management and access management should be given more priority (executive summary para 10 and paras 6.4, 6.20 and 6.21). EDP suggests a series of measures for the enhancement of the SPA site (annex 1). 

50.
Thus EDP’s conclusions potentially  undermine the basis of the DDP in its conclusion that there is no direct correlation between bird numbers and the extent of surrounding residential development.  The implications are that the provisions of SANGS may be unnecessary, whereas habitat and access management may well be more material  to the success of the relevant Annex 1 bird species (executive summary paragraph 10 and 4.80).  There are significant questions raised as to whether damage is caused to the SPA by recreational users and whether  there is any justification to warrant the present  approach in the DPP with its part embargo and part SANGS regime, especially where other measures have not been properly evaluated or considered.  The research points strongly towards an approach in accordance with the Regulations and the Directive, involving a structured consideration of the particular proposal and the particular measures envisaged to determine whether that proposal might adversely affect the integrity of the European site on the lines set out above.

Conclusion

51. 
The basis for the  DDP, and its requirement for SANGS provision, appears to be unsound in so far as it is predicated on a flawed interpretation of the regulation 48 tests.  

52. 
Although the DDP and the SPD describe a ‘three-pronged’ approach to prevent adverse effects to the integrity of the SPA, they only address in substance the third option, that is off site avoidance measures and planning restrictions.  The first two,  site habitat management and on site access management, appear  not to be developed  in any meaningful way (compare SPD paras 4.5 and 4.6 with the core strategy policy at page 6 and para 5.1). 

53. 
There is a positive duty on the State and its emanations to favour, protect and enhance European sites, species and habitats, and to use their powers to control access and enhance the habitats.  This appears not to be effectively delivered through  the DDP, which focuses on the provision of alternative recreational sites to divert users away from the SPA without reference to measures to manage access and improve site management so as to enhance it.  . There appear to be options available which seem to  have been under-explored by Natural England.

54. 
In my opinion, the expressed justification for the DDP does not reflect the requirements of the Directive or regulation 48 and should be reconsidered in the light of the new evidence from EPD.  

Robin Purchas QC

2 Harcourt Buildings

Temple

London EC4Y 9DB

8th December 2006

� .  ‘In assessing the potential effects of a plan or project, their significance must be established in the light, inter alia, of the characteristics and specific environmental conditions of the site concerned by that plan or project’ (paragraph 49)


�   Waddenzee para 54.


� Assessment of Plans and Projects at para 2.5 refers to the consideration of cumulative effects in the context of establishing “whether or not there may be overall an impact … which may adversely affect the integrity of a site.”  However, it does not seem to me that this passing reference should be regarded as a statement of principle as to the application of the relevant part of the article 6(3) of the Directive.


� The Opinion goes so far as to suggest that the development of a single dwelling would necessarily have an adverse effect in this respect and could not be authorised.


�  EDP research shows no significant relationship between the amount of woodland around a heath and nightjar breeding densities, para  4.73


� possibly only 5.8km or less, RPS report paras D3.2.1 and D3.3.2


�  The RPS report notes that there is no proven causal link between nest predation and human use of footpaths (4.3.3) or between human disturbance and nightjar breeding success (4.3.7).  Moreover nightjar numbers have increased 34% since 1992 nationwide, at a time when urbanisation and public access to heath lands has also increased (RPS report D3.5.1)


�  EDP found an increase in woodlark density with a greater proportion of woodland in the surrounding area, ( para 4.78).  


�  The RPS report notes than some of Dr Mallord’s work has been contradicted by other studies which found no significant relationship between woodlark density and the amount of developed land around the heath (pars 4.3.13 and D4.4.1). In addition, RPS noted that Dr  Mallord also suggested that visitor numbers would have to double and be unmanaged to produce a significant effect on woodlark populations; doubled numbers managed along existing access routes would have no significant effect and a redistribution through management of current levels of disturbance could in fact result in a significant increase in woodlark numbers (paras 4.3.12 and D4.3.1 to D4.3.3)


� This is questioned in the RPS review, (see para  D5.2.1).  


� However, RPS noted that other work  found no significant correlation between population densities and percentages of developed land near to the heath land (para 4.3.15).  


� The RPS report considers the evidence base for these conclusions to be relatively light (paras 5.3.1and E2).


� The RPS report at para 2.4.2,  notes  that the balance between alternative greenspace, site management and site access controls is still unknown


� EDP also note that the percentage increase appears to have been chosen arbitrary (EDP Initial Comments on RPS Peer Review, 9 Nov 2006, p.7)


� 1.8% in the next five years and 6.7% in the next twenty years
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