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Introduction

i.1
The Home Builders Federation (HBF) is the voice of the house building industry in England and Wales.  The industry is highly diverse and HBF’s members range from large, multi-national companies through medium-sized regional builders to small locally-based businesses. Together they build approximately 80% of new homes in England and Wales each year.

i.2
This statement is submitted on behalf of the Home Builders Federation by Peter Errington BSc (Hons), Dip TP, MRTPI, who is HBF’s Regional Policy Manager for the South East covering the Southern, Eastern and London Government regions.

i.3
HBF has been fully immersed in the SPA and draft delivery plan issue since May 2005 when we were invited by (then) English Nature (EN – now Natural England - NE)  to discuss the matter. We have been in dialogue with EN / NE, the local authorities and all the Government partners more or less continually since that time.

i.4
This issue of the SPA and the response of NE to it has been of considerable concern to the house building industry and seeking a workable solution to it has been one of HBF’s top priorities over the course of 2006. It is of such concern due to the almost complete moratorium which has been imposed on new permissions in the 11 SPA authorities during the whole of 2006.

i.5
I cannot stress too highly that the house building industry fully understands the implications of the Habitats Regulations in terms of the extent to which residential development may cause adverse impacts to the habitats of the protected species on the Thames Basin Heaths SPA (TBH SPA). We are also keen to work with stakeholders to devise a sensible and workable way forward which will allow development to proceed whilst also protecting the important habitat of the SPA. 

i.6
Put simply, however, we do not consider the draft delivery plan to provide such a solution to the problem. We are firmly of the opinion that it mis-interprets the requirements of the Habitats Regulations in a number of important respects and erroneously applies the results of research to the SPA where such application is inappropriate. This has resulted  in a set of requirements which are excessive, inadequately justified and unnecessary. We believe that, where there is an impact which must be mitigated (which is by no means in all cases), a more reasonable approach to mitigation will actually result in greater benefit for the protected species and their habitat than the misplaced proposals set out in the draft delivery plan.

i.7
In view of the last point, HBF is concerned at the thrust of the final list of questions which seem to focus very heavily on the detail of delivery plan as a way of addressing the requirements of the habitats regulations rather than the fundamental principle of what the regulations actually require and are seeking to achieve. Put another way, it is reasonable that all of those avenues set out in the 16 questions are explored. It is our hope and suggestion, however, that some are devoted considerably more time for discussion and consideration than others. Namely we consider that the Assessor’s consideration of the matter should devote a considerable amount of time and effort focussing on questions 1-3 which deal with the underlying principle of the approach being advocated by Natural England and much less on the detail of the approach. We believe this detail to be of considerably lesser importance if it becomes apparent that the principle of the approach in the first place is wrong. It is hoped that this suggestion will be taken on board when the scheduling and agendas for the  seven programmed technical sessions are drawn up.  

1.
How Comprehensive is the evidence base for the plan?

1.1 HBF is concerned that the evidence base for the plan is, firstly, limited, secondly, selectively used and thirdly, flawed. The evidence base largely contains research reports and studies, the vast majority of which do not specifically relate to the Thames Basin Heaths nor the protected species whose habitat is to be protected. 

1.2 As a result of the perceived flaws in the EN evidence base HBF, jointly with the Thames Valley New Homes Coalition (TVNHC) commissioned Environmental Dimension Partnership (EDP) to carry out a review of the evidence base and undertake its own research on the impact of recreational pressure caused by new development on bird numbers specifically on the TBH SPA. This research document and its appendices have been submitted to the EIP library.

1.3 The EDP study concludes that the evidence base, founded largely on the results of research studies undertaken in respect of the Dorset Heaths SPA, was not directly transferable to the TBH SPA and that the relationship between the recreational use of the site and bird disturbance did not exist. This is largely due to the different nature and characteristics of the Dorset Heaths SPA and the TBH SPA. The Dorset SPA is generally characterised by more, smaller pieces of heathland with less residential development close to the boundaries of the individual sites than the TBH SPA. 

1.4 The research also found that, rather than recreational disturbance being the key factor in determining the extent of damage to the SPA and the success (or otherwise) of bird proliferation on the site, it is instead the quality of heathland available to the birds which is the key determining factor. The study also found that, in considering all the potential impacts which could damage the SPA and so affect bird numbers on the SPA, recreational impact from new development represented only 0.36% of the total impact compared to other major impacts such as military use and poor heathland, scrub and weed management and control.

1.5 In terms of considering the nature and extent of any impact it must be borne in mind that it is not impact per se which is the issue. Rather impact must be assessed against the situation that pertained in respect of bird numbers at the time the SPA was designated. The fact of the matter is that, on the basis of the best available evidence, populations of two of the three protected species on the SPA have been increasing since the designation of the SPA (paragraphs 2.16& 2.17 of the EDP research). All at a time when development has continued to be built and people continued to visit the SPA in considerable numbers.

1.6 The other factor to be borne in mind in considering the issue of “impact” is that it is not any impact which should give rise to concern. The Habitat Regulations and requirements of Circular 06/2005 refer to the likelihood of a significant adverse effect on the integrity of the SPA as a whole (see paras 13-16, 20-21 and footnote 26 related of 06/2005 to Regulation 48(6)). These are fundamentally important words; likelihood (as opposed to just a vague notion), significant (rather than just any minor effect), adverse (rather than just any impact), integrity (rather than just a localised impact). HBF’s concern about the whole underlying principle of the delivery plan is that NE seem to equate any additional development (even a single dwelling) as being likely to cause a significant adverse effect on the integrity of the SPA and that, as a consequence, it must be mitigated by the provision of additional open space. We simply do not accept this series of assumptions for the reasons set out in the EDP study. 

1.7 Turning to the quality of the data it was of great concern to HBF that, once EDP begun to investigate the bird data for the TBH SPA a number of inconsistencies and errors came to light. The data was supposedly the same data used by EN in devising their requirements for the delivery plan yet EN could not explain these errors. EDP were asked to pay for further work to be done by the bird recorder to iron out these inconsistencies and provide a usable and consistent database. On that basis HBF believes that the best available data on bird populations is now that relied on by EDP in formulating its findings rather than that used by EN.

1.8 Finally turning to the selective use of data it has long been of great concern to HBF that EN has sought to focus on those research studies or selectively quote from those studies which suit their purposes and ignore or downplay other findings which do not. The main example of this is the Mallord study (2005) which NE relies upon to demonstrate the link between recreational impact on bird disturbance.  Mallord found that “the density of woodlarks within a site was correlated to disturbance levels, with lower (bird) densities where disturbance levels were higher” (Appendix 6 to the draft delivery plan). What NE consistently downplay is the fact that in the same study Mallord also stated that if the visitor numbers doubled but disturbance was evenly spread throughout the site then this would have a major negative effect on the bird population. However, if disturbance remained patchy with any additional visitors using the same paths as already in use, doubling of visitor numbers would have little effect as the existing disturbance was already affecting territory distributions (EDP study paragraph 3.31).

1.9 In summary, therefore, HBF does not consider the NE evidence base to be comprehensive, reliable or robust. The populations of the protected species are generally on the increase. There is no direct correlation between recreational use of the TBH SPA and a significant adverse impact on the integrity of the SPA. There is not even a direct correlation between recreational use of the TBH SPA and impact on bird numbers – other factors have a far greater impact. If there are already a large number of visitors to the SPA, and provided any increase in visitors largely stick to the same paths and routes used by existing visitors, then any additional impact caused by additional visitors is negligible. Finally, the evidence from the Dorset Heaths and elsewhere are not directly transferable to the TBH SPA. On that basis we consider it fundamentally ‘unsound’ for NE to advocate the delivery plan approach in the light of such “scant” (as it has been called in Government circles) evidence.

2.
Does the plan correctly interpret the requirements of the Habitats Regulations and the European Directives on which it is based ?

2.1 The key aspect of the Habitats Regulations in so far as this issue is concerned is regulation 48 which states that, prior to granting any planning or other consent which is not directly connected with or necessary to the management of the site, the competent authority must determine whether the plan or project is likely to have a significant effect on a designated site (either alone or in combination). If there is likely to be such an effect the competent authority shall make an appropriate assessment of the implications of the plan or project for the site related to that sites conservation objectives. Implicit in that requirement and a very important point is that, if a competent authority determines that a plan or project is not likely to have a significant impact (albeit based on application of the precautionary principle) permission can be granted.

2.2 The issue therefore turns on whether any impact arising from a plan or project is “significant”. If it is, an appropriate assessment must be undertaken and permission can only granted for a plan or project if that impact can be satisfactorily mitigated. If an impact is not significant permission can be granted without a need to carry out an appropriate assessment. It should be perfectly reasonable and acceptable for a competent authority to be able to come to a view that a development has no significant impact (in the context described above) based on the best evidence available rather than being unduly influenced by a consultation response from NE seeking to impose its non-statutory delivery plan requirements.

2.3 Circular 06/2005 includes, at Figure 1, a flow chart which summarises the steps a competent authority must go through in applying the Habitats Regulations in coming to a view about whether or not to grant permission for a plan or project. This puts a bit more flesh to the bones of the decision making process summarised above. The key point, however, is that, if any likely impact is judged not to be significant then permission can be granted.

2.4 EN has consistently taken the view that it believes on the basis of the evidence available to it that any additional impact from even a single dwelling (in most cases, in combination) is likely to cause a significant impact on the integrity of the SPA. It arrives at this view: 

· despite having set no conservation objectives for the SPA as a whole or its component parts against which any impact can be assessed

· despite there being more than 5 million visits to the SPA already

· despite having no information on the carrying capacity of the SPA and any judgement as to whether or not the site could accommodate more visitors (either unfettered or in a managed way) and 

· despite the population increase arising from new development being almost negligible in the short term (compared to the scale and extent of existing visitor numbers).

2.5 It is HBF’s view that it cannot have been the purpose of the Habitats Regulations to prevent all development from occurring in the vicinity of an SPA as this would have been a wholly unreasonable objective. It is HBF’s interpretation of Regulation 48 that this is clearly not the objective as the requirement is for any impact to have to be significant. 

2.6 Again, following Figure 1 of Circular 06/2005 to its logical extreme it asks the question “are there alternative solutions that would have a lesser effect, or avoid an adverse effect, on the integrity of the site?”. If the answer is “yes” then permission must not be granted. It is always going to be the case that as far as housing development is concerned, there will undoubtedly always be an alternative site (i.e. one further away from the SPA) which would have a lesser impact on the SPA than one closer to it. On that basis, no development would ever be allowed anywhere near an SPA as there will always be a site further away which will have a lesser effect. Again, it cannot have been the purpose of the Habitats Regs to wholly sterilise land in such a way around an SPA.

2.7 However, if the Habitats Regulations are applied properly, the above consideration only applies if any impact is a significant impact. That is a different and wholly sensible matter. It would not be reasonable to sterilise vast swathes of land just on the basis of some vague notion of any impact – only if that impact is “significant”. Even then, there are other steps to go through regarding mitigation before it is necessary to sterilise land. If an impact is not a significant impact then permission can be granted without having to get this far through the flow diagram.

2.8 Similarly in respect of the step above this, the question is asked “would compliance with conditions or other restrictions such as a planning obligation, enable it to be ascertained that the proposal would not adversely affect the integrity of the site?” It would appear to be this step which has led EN to propose its delivery plan requirements for SANGS (Suitable Alternative Natural Green Space). HBF would suggest that NE has jumped the gun in the decision making process by going straight for the mitigation option without properly considering the scale and nature of the impact likely to arise and whether or not it is significant. NE also proposes this SANGS based mitigation package in the delivery plan in the absence of any evidence or guarantee that the mitigation which would be sought as a part of any planning condition or obligation would actually mitigate the impact of development. 

2.9 In other words, there is no evidence (only a vague notion) that, if mitigation open space is provided, people will actually use it. This is a fundamental and important inconsistency in the logic of the delivery plan and application of the precautionary principle.

2.10 To illustrate the ridiculousness of the situation we are now in as a result of NE’s interpretation of the Habitats Regulations, if this delivery plan never existed and a developer accepted that his or her development may have some impact on the SPA and unilaterally sought to mitigate that impact by the offer of some alternative open space which he or she could not absolutely guarantee people would use, on the basis of the precautionary principle that mitigation would not be acceptable and permission ought to be refused. Yet NE plan actually advocates such an approach as part of the delivery plan !

2.11 Again, it is HBF’s view, and common sense would suggest, that was never the intention of the Habitats Regulations. The Habitats Regulations are seeking to avoid significant adverse impacts on the integrity of the SPA. If there is not likely to be a significant impact (either alone or in combination and using the precautionary principle) there is no need to go any further down the Circular 06/2005 flowchart and permission can be granted.

2.12 In HBF’s view the EDP study is the best currently available evidence and it unequivocally demonstrates that, even if there may be an impact from increased recreational use of the SPA caused by new residential development, any impact is likely to be slight and is only then able to be arrived at via a series of leap-of-faith assumptions. It is certainly not significant in the way common sense suggests was envisaged when the Habitats Regulations were drawn up.

2.13 It is HBF’s considered view, therefore, that the Habitats Regulations provide greater flexibility as they allow common sense to determine that a development (alone or in-combination) may not have a significant impact. There may be an impact but that impact may not be significant. On that basis a permission could be granted without invoking the other subsequent clauses of the Regulations. 

2.14 The delivery plan, however, is wholly inflexible and much more onerous than the Habitats Regulations in that it starts from the presumption that all development causes an impact, it assumes that impact is a significant impact and requires that any such impact must be mitigated primarily by the provision  of SANGS despite there being no guarantee this will achieve a mitigating effect.

2.15 It is also interesting to note that the approach being adopted by the Dorset office of NE is somewhat different to the delivery plan approach being advocated by the TBH SPA office of NE. 

2.16 In Dorset NE has taken the view that, whilst there may be adverse impact from new residential development, this can by no means be assured on the basis of the limited evidence base currently available. 

2.17 The Dorset branch of NE has applied the precautionary principle on the basis that they are not currently directing refusal of planning applications. Nor are they seeking financial contributions from new development. There is, however, work in progress to devise such a scheme of financial contributions for smaller developments (though at the time of writing the details of the proposals are not yet in the public domain). 

2.18 At a recent meeting of local developers, NE, GOSW and a local authority representative, however, we were advised that a scheme requiring financial contributions of around £1,500 per dwelling and £900 per flat is likely to be introduced after a round of public consultation (due to start shortly) for small sites. This would fund the implementation of an identified and costed package of mitigation measures totalling some £7million over the next 5 years. That mitigation package is not, apparently, primarily SANGS-based but includes measures which include on-site management and education, wardening and fencing proposals as well as improvements to existing areas of open space. It is very much an interim measure pending proper consideration of the matter through the statutory regional and local planning processes. This contributions mechanism would not apply to large development (thresholds as yet unknown) which would still be expected to mitigate the impact attributable to them directly. 

2.19
The Dorset NE officers also expressed a willingness to engage in dialogue with the industry and take on board real world issues in the implementation of the policy requirements in so far as hard and fast applications of zone boundaries and minimum distances and the use of no-pet conditions were concerned. These matters are discussed elsewhere in this statement. The point being that, despite NE as one organisation supposedly interpreting the same set of Regulations and coming up with a consistent view on behalf of the organisation as a whole, it would appear that, instead, even within NE there is some flexibility in the interpretation of the requirements and implications of the Regulations and the application of the precautionary principle.  That being the case it suggests that the delivery plan is by no means the only way to approach this issue and that alternatives can and should be considered.

3.
What impact is further housing development likely to have on the TBH SPA and how robust is the evidence that such impact would be significant?

3.1 It is estimated that there are approximately 1.17 million people living in the 11 SPA districts in 2006 (EDP study, page 54). It is also estimated that there are around 5.36 million visits to the SPA (page 30 of Visitor Access Patterns on the Thames Basin Heaths referred to in the draft delivery plan). On that basis (and setting aside the facts that some visitors will come from beyond these 11 districts, that not all of the geographical area of these districts lie within 5km of the SPA and variations in the actual frequency of visits per person) in general terms this population generates on average 4.58 visits per person per year.

3.2 Looked at another way, 5.36 million visits per year equates to 103,077 visits per week or 14,685 visits per day on average spread across the whole of the SPA (which comprises some 8,000 hectares and 13 separate sites).  

3.3 It has been forecast that the population increase between 2006 and 2026 in these same 11 districts is 68,388 (page 18 of the EDP study again – NB this table includes a total for 15 districts of 111,037). This is a growth rate of 5.8% (68,388/1.17millionx100) over the full 20 year period or 3,419 per year on average. If the future occupants of new development visit the SPA at the same rate as the existing population, this would equate to 15,659 (3,419x4.58) visits per year or only 42.9 additional visits per day at a time when the current daily visit rate is 14,685 (an increase of 0.29%). 

3.4 Even that ignores the fact that the results of recent housing market assessments carried out for authorities in the region indicate that anywhere between 50 and 70% of house moves comprise people moving within the same district. Meaning that, a large proportion of this increase in visitors will not materialise as these people probably already live locally and already visit the SPA (or do not and so are not likely to in the future – there is no evidence that “proximity to the Thames Basin Heaths SPA” has a significant bearing on peoples’ decision to move house if they live locally compared to proximity to schools, employment, family and friends, need for a larger dwelling to accommodate a growing family and so on which are the main reasons given in surveys as the reasons people decide to move house).

3.5 It also ignores the fact that, if Government policy continues as at present, the majority of development in the future will be flatted development and so there will be less likelihood that the occupants of such developments will own pets which will predate on or disturb the protected species. 

3.6 Future housing developments will have much lower car parking provision than in the past so reducing the actual impact on the SPA as people are less likely to own a car and so drive to the SPA compared to the occupiers of existing development.

3.7 It also ignores the fact that a fair proportion of the population increase is likely to occur in the parts of these 11 districts beyond the 5km zone as is clear from looking at a map showing the delineation of the 5km zone over an ordnance survey base. So the above impact should very much be considered at best an extremely optimistic assessment of the likely future impact from population increase. The actual increase could be considerably lower than this.

3.8 Is an increase in the daily visit rate of 0.29% or an increase in the population of, at the absolute maximum, 5.8% what is meant in the Habitats Regulations by a significant impact?

3.9 It is accepted that impact should not just be measured by reference to population increase but by the conservation objectives for the SPA. However, as already established above, NE has not set any specific conservation objectives for the SPA. In addition, bird numbers are generally on the increase in the SPA. There is no evidence that any component parts of the SPA or the SPA as a whole are at capacity in terms of being unable to absorb any increase in visitor numbers. The EDP research shows no correlation between visitor numbers and bird populations and, in any event, the proposed population increase would only generate a miniscule proportional increase in visits to the SPA and so a negligible additional impact. There is no evidence that, even if there were to be a minimal increase in impact, this could not be addressed by existing management measures and regimes already planned and budgeted for.

3.10 It should also be borne in mind that a large proportion of the SPA is owned and managed by the MOD. MOD estimate that they own approximately one-third of the total SPA area. There is no, or very limited, public access to large parts of this land. Even if some access takes place illegally the impacts caused can hardly be viewed as significant in the context of the nature and extent of the MOD activities on the land. The EDP study identifies MOD use as an important factor in why the habitat of the SPA is not in a more favourable condition (and that is not intended as a criticism of the MOD). It is wholly unacceptable and fundamentally unsound to apply the requirements of the delivery plan in the vicinity of those parts of the SPA where there can be no recreational impacts caused by the general public at present and so such impacts could not possibly arise in the future.

3.11 In HBF’s view everything points to the fact that there will not be a significant adverse impact on the integrity of the SPA even taking into account the totality of the population increase forecast over the next 20 years. Never mind for individual development proposals in isolation. On that basis there is no need for any strategic approach to addressing this issue. It is an issue based on localised and small scale impacts which is a matter for resolution through the normal day to day development control negotiation process. 

3.12 It should be noted that answers to all the following questions start from the basis that HBF’s underlying view is that there is no significant impact to be addressed. Hence, that there is no need for a delivery plan or any strategic planned response to deal with the issue. 

 

4.
Would all forms of residential development have a similar impact on the SPA or should the type of development be a consideration?

4.1 Clearly not all forms of development will have an impact and there are measures which can be incorporated in development proposals to reduce and even remove the potential for any impact to be caused.  Generally people in flats are less likely to own pets which could cause a disturbance than people living in houses. People with cars are quite obviously more likely to drive to the SPA than people without cars and they are likely to travel further when visiting the SPA than non-car owners. The same applies to size of dwelling in that fewer people are likely to occupy a 1 bed flat than a 4 bed house and those people are less likely, again, to be pet or car owners. 

4.2 Yet none of this is reflected in the delivery plan. The proposals are meant to apply to any net increase in any form of residential development (paragraph 2.2.6 of the delivery plan). The only slight concession is that development in Use Class C2 should be considered on a case by case basis. For every other form and type of development regardless of its location, size, type, tenure, occupancy, propensity to own pets or cars, the starting point is that it will cause significant harm.

4.3 Not only that but, in calculating the extent of mitigation (delivery plan paragraph 5.10.4), despite the massive forecast increase in single person households and the fact that the majority of schemes in the planning pipeline are for flatted schemes which do not generally sell to family purchasers, the expectation is that it will all cause the same degree of harm. The whole approach is extremely inflexible and unrealistic.

4.4 It is also unreasonable in that the delivery plan does not allow scope for measures which could reduce the level of impact to be taken into account. Of particular relevance is the “no pet” condition which could be imposed on planning consents (and enforced by management companies and under the policing of residents themselves) which could significantly reduce one of the main forms of impact on the SPA (beyond 400m) which is disturbance caused by the activity of dog walking on the SPA.

4.5
If there is to be a delivery plan then it must be “sound” and reasonable and applied in such a way as to reflect these real world considerations.

5.
Has the requirement to apply an ‘in-combination’ test been correctly interpreted and applied?

5.1
HBF is currently awaiting legal opinion on this point and reserves the right to make separate submissions on this question at a later date, if appropriate. There is certainly a concern expressed by others that NE has not correctly interpreted these requirements in confusing a cumulative impact with an in-combination impact. HBF shares those concerns but will rely on the submissions of others to elaborate on this point.

6.
Should the delivery plan give more guidance on the balance between the potential techniques that could mitigate the impact on the SPA?

6.1 If there is to be mitigation then the form of mitigation sought should results in the impact of development actually being mitigated. HBF is concerned that this is not the case with the delivery plan proposal as is clear from our comments on Question 7 below.

6.2 It is HBF’s view that the best mitigating effect can be achieved by mitigating the impact of development on the site where the impact is supposedly being caused.

6.3 The EDP study undertook to replicate for the TBH SPA the research carried out for EN by Liley & Clarke on the Dorset Heaths SPA in respect of the nature, extent and quality of heathland on the SPA and the availability of woodland close to the SPA. This was a way of investigating the degree of correlation between recreational impact and other factors and the bird numbers in the trial areas. As stated above, this work found no correlation between recreational impact and bird numbers. However, it did find that the strongest correlation was between bird numbers and the extent and quality of heathland available to the birds. This very strongly suggests that, rather than seeking to control or manage (or make alternative provision for) recreational visits to the SPA, by far the greater mitigating effect could be achieved by improving the quality and coverage of heathland within the SPA. It was relayed to us recently that, in just one component part of the Dorset Heaths SPA, some 5,000 trees were recently felled to make way for the creation of more heathland. 

6.4 HBF’s position, therefore, is that there should be a very much greater emphasis on on-site management and mitigation measures as a way of improving the habitat for the protected species rather than the current NE focus primarily on the provision of SANGS.

6.5 Furthermore, as part of the EDP work, the study included an assessment of all 13 SSSIs and their component parts comprising the TBH SPA looking at the status and quality of the SPA (figure EDP12). It looked to identify the reasons why certain parts of the SPA were in less than favourable or unfavourable-recovering condition. Again, military use, inappropriate weed and scrub control and undergrazing accounted for the vast majority of damage to the SPA with public disturbance accounting for only 0.16% of all damage. 

6.6 Again, therefore, our view is that, should mitigation be required, the best available evidence points to the need for mitigation to be provided directly on the SPA rather than elsewhere.

7.
What evidence is there that the provision of SANGS will effectively mitigate any adverse impact on the integrity of the SPA?

7.1 HBF is not aware of any evidence which demonstrates conclusively and without doubt (as would be required under the operation of the precautionary principle) that SANGS will effectively mitigate any significant adverse impact from recreational use related to new development on the integrity of the SPA. 

7.2 It may seem reasonable to speculate, as NE appear to that, if alternative open space were to be provided some people may use it and that this may, in turn, reduce pressure on the SPA. However, speculation is not sufficient guarantee of delivery of mitigation to satisfy the requirements of the habitats regulations. The reality of the situation is that:

· some people may use new SANGS, others may not

· there is no guarantee that any people who may use the SANGS will be people who occupy the new development from which any financial contribution or direct provision of SANGS was sought and who’s impact the provision of SANGS sought to mitigate

· there is no guarantee that these people will not also use the SPA in addition to, rather than instead of, the SANGS

· there is no guarantee that people who use SANGS never went to the SPA in the first place

· there is no guarantee that the provision of SANGS will not produce the same results argued by the anti-road lobby in that, if some people are directed away from the SPA, this will increase the attractiveness of the SPA (as it would be less busy and so offer a more peaceful and pleasant experience) and so ultimately any mitigating effect is short-lived and may, in the long term increase pressure on the SPA.

7.3 Quite simply, without these guarantees, the same guarantees that the development industry has to provide assurances of during appropriate assessment, there could never be reasonable certainty that any SANGS would actually result in the desired mitigation effect being achieved. It is, frankly quite bizarre and totally unacceptable that NE’s actions have resulted in a moratorium on development in 11 local authority areas over the past year because they have insisted on guarantees that SANGS will be able to be delivered at an early date before contributions can be sought towards their delivery when, at the same time, there is no guarantee that, if they are provided, people will use them or that they will deliver a mitigating effect.  It seems to be one rule (interpretation of the Habitats Regs / precautionary principle) for NE in terms of SANGS but a different one for everyone else in terms of impact.

8.
Is it possible to deliver sufficient alternative open space (SANGS) of suitable quality in appropriate and accessible locations at an acceptable cost and within the necessary time frame?

8.1 The answer to this question is quite simply, no-one knows. The SEERA / LUC research does not answer this question. That study was little more than a theoretical desk top exercise which sought to identify land with the potential to be brought forward as SANGS at some point in the future. The LUC study:

· does not identify SANGS (only land with the potential to be SANGS)

· does not assess the availability of sites to be used as SANGS

· does not take into account the willingness of landowners to make land available for SANGS. 

· other than in four case studies (4 case studies out of 615 identified sites – one of which (Gorrick Plantation) has since had serious doubt cast upon it regarding its suitability as SANGS), does not attempt to identify the financial costs of making available the sites it identifies available as SANGS

· does not set a time frame within which sites identified could or would be brought forward as SANGS

· does not relate the availability of potential SANGS to areas suffering from the greatest supposed impact from recreational disturbance

· does not consider any potential adverse effect of bringing forward certain sites (which may already have their own intrinsic character which, in itself may be worthy of protection), as SANGS

· does not take into account the nature of existing uses and the compatibility (or otherwise) of those uses with a SANGS use. 

8.2 Of perhaps even greater than these general concerns is that the study does not seem to identify sites which meet NE’s delivery plan requirements for SANGS. There are sites included that are currently in use for formal recreation (with no indication that those existing uses are likely to cease or be replaced) which would not meet the SANGS requirements. The local authorities themselves have publicly stated that they consider that the vast majority of the sites identified in the study are complete non-starters as far as they are concerned – and they, it should not be forgotten, are the competent authorities.

8.3 Put simply, there is no guarantee that SANGS could be delivered at the scale and within the timescale envisaged by the delivery plan.

8.4 By way of illustration, and it is accepted that what follows is a very simplistic approach, but if the estimate of 35,170 houses to be delivered by 2016 is what is proposed in the 5km zone around the SPA (delivery plan paragraph 1.3.2), according to the delivery plan assumption of 2.4 persons per dwelling (delivery plan paragraph 5.10.4) that equates to a population increase of 84,408. If this was split equally between the 400m to 2km and 2km to 5km zones this would mean 42,204 people with a 16ha per 1,000 population SANGS requirement in delivery plan zone 2 and the same (42,204) with an 8ha per 1,000 population in delivery plan zone 3.

8.5 In zone 2 this would equate to a SANGS landtake of 675.2 hectares (42.2 thousand x 16ha) and in zone 3, 337.6ha (42.2 thousand x 8ha). In total this gives a potential delivery plan SANGS landtake requirement of 1,012.8ha of SANGS.

8.6 Assuming an average density of development of 40 dwellings per hectare (a mid range of the PPS3 30-50 range) that would equate to a landtake of 879.25 (let’s call it 880) hectares to accommodate that same population increase of 84,408. So for 880ha of development land, the industry may have to deliver over 1,000ha of SANGS.

8.7 It is acknowledged that SANGS need not all be new open space but can involve improvements to existing space. It is also acknowledged that we don’t know the precise location of anticipated future development in the context of the delineation of the EN mitigation zones. But, looked at the other way, if development densities were to double to 80 dwellings per hectare this would half the development landtake which would more than counter any reduction in the SANGS landtake if a proportion of the SANGS comprised improvements to existing open space rather than new land, or if more development turned out to be proposed in zone 3 and less in zone 2.

8.8 The point, however, is that the scale of SANGS being sought in relation to the scale of land being proposed for development is completely disproportionate and wholly excessive. Regardless of the extent of the theoretical availability of land with the potential to be SANGS and without getting into the detail of the process by which SANGS could or would be delivered, common sense would suggest that the delivery of anything like the scale of SANGS implied by the delivery plan would be an absolutely gargantuan, if not impossible, task. Hence the industry’s concern. 

9.
What mechanisms could be used to ensure that open space is provided? Should it be provided before development takes place or within a specified timespan of development commencing?

9.1 HBF’s view is that this is a matter principally for the local authorities to address. Especially in view of our comments on question 7 above. 

9.2 However, given that the vast majority of the land identified in the LUC study has been deemed unacceptable in general terms by the local authorities it will certainly be no easy task to bring forward mitigation land. Any such land that is available in private ownership and which could meet the proper requirements for SANGS has taken on a hope value on the part of landowners. 

9.3 In terms of a strategic approach to the provision of SANGS the individual local authorities who are in the fortunate position of being able to offer SANGS are jealously guarding this land and are reluctant to allow it to be released to play a wider more strategic mitigation role if they think they may need it in future to mitigate the impact of either their own developments or development generally within their districts. 

9.4 If the matter gets to CPO stage there are the associated costs and delays of going through that process. Even without that, the negotiations and discussions with landowners can be protracted and costly. It is certainly not as easy a task as it would appear by simply referring to the headline figures in the LUC study.

10.
Is the Zonal approach set out in EN’s draft delivery plan appropriate?

a) Are the Zones set at the right distances?

b) Is the way the distances are measured appropriate?

c) What level of use is actually made of the SPA for recreational purposes by people living in the Zones?

d) What level of use is generated from outside the Zones?

e) How far do the patterns of use vary in different parts of the area?

10.1 If there is to be a strategic approach to this (notwithstanding our earlier comments) then the principle of a zonal approach is acknowledged by HBF to be a sensible one. The generality of an assumption that the farther away from an SPA a development is, the less likely it is that development will cause impact (and the lesser the scale and degree of any impact that is caused) is not disputed. The factors of concern to HBF, however, are:

· the scale of the total impact zone at 5km

· the apparent arbitrariness with which the zones were drawn (especially the 2km zone)

· the inflexibility of the application of the zones – especially

·  the 400m boundary of zone A

· the lack of accounting for real world factors and physical obstacles and barriers between development and the SPA

· the fact there may be no public access to the nearest part of the SPA to the site

· the measuring of distances to the boundary of the SPA rather than to the nearest access point

· the use of as the crow flies distances rather than real world travelling distances

10.2 When the idea of impact zones was first devised by EN it was in respect of the Dorset Heaths SPA some years ago where there was a 400m impact zone drawn, largely to take into account the effects of localised cat predation and trespass / criminal damage by local youths. The 5km zone subsequently came about as a result of visitor surveys which suggested that the majority of people who visited the SPA drove less than 5km. The actual figure quoted was 76%. It is also based on other existing standard distances people may expect to drive to visit other types of recreational open space (NPFA, GLA etc) which bear no relation to the purpose for which people are likely to visit the SPA. 

10.3 People drive to the SPA for purely recreational purposes. People drive to sports grounds to take part in a formal, organised and regular recreational activity which is a completely different thing. There is no more science to the justification for this figure than that. We do not know how many visits would have been captured had the outer zone been set at 4km or 3km or even 6 or 7km. Nor do we know why 76% is such a magical figure. These boundaries are little more, as has been acknowledged in a recent meeting by representatives from the Dorset NE office, than “figures of convenience”. 

10.4 More light will hopefully be shed on this matter when we see the results of the DCLG peer review of the delivery plan carried out by RPS. In the meantime HBF’s view is that there is no proper ‘sound’ planning justification for these boundaries For that reason they should not be considered to be set in stone and must be applied flexibly. They should certainly take into account the real world obstacles and barriers and recognise the existence of other areas of open space which people may use instead of the SPA. 

10.5 The 2km boundary is particularly important as it determines whether the delivery plan requirement is for 16ha of open space per thousand population or ‘just’ 8ha. There is even less justification given for the delineation of a 2km boundary other than it is somewhere between 400m and 5km, This is wholly unacceptable and if there is one boundary about which there must be significant doubt it is this one.

10.6 The justification for the 400m boundary is, however, clear. It is based largely on the potential for cat predation from nearby properties. HBF’s only concern about this boundary is that it must be applied sensibly to take into account real world considerations. If there is a river or main road or other physical barrier between the site and the nearest boundary of the SPA then that must be factored into the assessment of impact rather than 400m being applied as a hard and fast inflexible requirements.

10.7 HBF’s other concerns about the boundaries, the above comments notwithstanding, relate to practical issues of measurement and whether it is reasonable to take ‘as the crow flies’ distances or real world travel distances and whether those distances should be measured to the nearest part of the boundary of the SPA or the nearest access point. Given that the underlying issue is the impact of people (and dogs and cats) then it makes sense to take into account how people are actually able to travel to the SPA. If the visitors surveys asked people how far they travelled to get to the SPA most people would not answer giving an ‘as the crow flies’ distance. They would answer based on the distance they drove or their perception of the distance they walked. It makes sense, therefore, to apply the same logic to measuring the distance between the proposed site and development.

10.8 The same applies to the issue of access points. It seems odd to measure the distance of the site from the nearest boundary of the SPA if people are actually unable to access the SPA at the point where the measurement is taken. This is particularly so in the case of those parts of the SPA to which there is no general public access (e.g some of the Military firing range areas). Distances should be measured between the nearest point of the site to the SPA and the nearest publicly accessible point on the SPA boundary via real world travel routes.

11.
Is the basis on which the suggested 16 and 8 ha greenspace land mitigation standards for development in the 2km and 5km zones have been calculated sufficiently robust ?

11.1
No. It has been based on two case studies where open space has been offered to mitigate the specific impact of those developments, existing standards used for other types of open space provision which are wholly unrelated to the issues pertinent to the SPA and the application of the precautionary principle. It is not based on any assessment of the extent of open space which is actually likely to be needed to mitigate the impact of development at large. Nor does it relate to the scale of population growth proposed (and so the likely degree of impact which could flow from it). This is a major flaw in the evidence base under-pinning the delivery plan and one which has cost implications running into many tens of millions of pounds for the development industry. 

11.2 HBF would have expected a reasonable approach to be for the amount of open space sought to be in some way related to the population increase proposed and related to the scale of existing pressure of the SPA (which NE seem to believe is at capacity – hence the desire to channel all visits derived from new populations elsewhere) taking into account the considerations set out in the other sections of this statement. 

11.3 By way of illustration, if the SPA comprises some 8,400 hectares of land (paragraph 1.3.2. of the delivery plan) and it receives 5.36 million visitors per year then that equates a broad and generalised average of 638 visits per hectare of SPA per year.

11.4 If the population increase proposed in the 11 SPA authorities over the 20 year period of the SE Plan is 68,388 (see paragraph 3.3 above) then this equates to 3,419 additional people per year. If, as at present, each person makes on average 4.58 visits to the SPA per year this equates to 15,659 (3,419 x 4.58) additional visits per year. If a hectare of SPA currently absorbs 638 visits then an additional 24.5 hectares per year (15,659 / 638) would be needed to absorb the totality of the visits generated from the annual population increase set out above (assuming the propensity to visit the SPA from new development remains as at present – which we believe will be overstating the case as argued above). Over the 20 year period this would require the provision of 490ha (24.5 x 20) of new / improved open space to absorb the pressure created by the population increase forecast to occur over that whole 20 year period. It should be borne in mind that this is likely to be the absolute maximum theoretical possible population increase – the actually figure could be less than half this based on the considerations set out in Section 3 of this statement.

11.5 Yet the implications of the delivery plan requirements seem to be requiring more than double this amount (see section 8 of this statement above) at over 1,000 hectares. If there are to be mitigation open space requirements then they must relate to the existing pressures and impacts and relate these to those pressures and impacts which could reasonably be expected to arise from the forecast increase in visitors. They should not be plucked out of the air based on the precautionary principle and two case study examples which are highly unlikely to be able to be replicated elsewhere. 

11.6 If the rough and ready calculation above is correct (and the approach is probably no less robust than NE’s justification) then it would suggest a more reasonable maximum mitigation standard of around 7ha per 1,000 population (490/68.38 = 7.16), or maybe 3 and 10ha – using the NE two-zone approach, rather than the 8 & 16ha requirements currently proposed. However, even this figure should not be taken out of context. The approach above merely responds to the specific question and takes the issue of SANGS in isolation which is overly simplistic. It does not take into account the factors addressed elsewhere in this statement which:

· question the need for SANGS in principle as the key form of mitigation

· question that people will actually use SANGS even if it is provided

· suggest that there is no evidence that the SPA cannot absorb greater degrees of impact without significant adverse effect

· suggest that both the actual population in crease and so the number of new additional visits is likely to be significantly less than suggested above and 

· suggest that other forms of mitigation will best serve the conservation objectives for the SPA.

11.7
Even if there is a need for a strategic requirements for SANGS (which we dispute) these factors would suggest that, in reality, any figure should be set significantly lower than the 7ha figure above. There can certainly be no reasonable justification for the 8 & 12ha figures proposed in the delivery plan.

12.
Are the minimum sizes for SANGS and the proportion of total SANGS provision by area appropriate?

12.1 Notwithstanding the above concerns, it has to be said that the delivery plan approach is an extremely complex and convoluted approach which will be extremely difficult, if not impossible, for the local authorities to administer and monitor as development proposals come in. There would be a need to cross-check all development proposals against all other development proposals when each and every application was submitted and being assessed in order to calculate whether the various percentage thresholds for size of SANGS across the SPA area had been, or were close to being, exceeded. This would need to happen not only within each individual local authority but across the 11 SPA authorities as a whole in order that the delivery plan percentage thresholds were not compromised. This would be a logistical and practical nightmare to say the least.

12.2 The alternative (notwithstanding our view that there is no need for a strategic approach at all) should be for a small number of urban parks to be identified across the 11 authority areas. These schemes should be identified in LDFs and costed and the pro rata cost of delivering them should be averaged out across the SPA as a modest per dwelling financial contribution to be taken from selected large schemes where the likelihood of an adverse impact is identified.

13.
What contribution can on site mitigation make to addressing the impact of additional housing? How should this be addressed in the delivery plan?

13.1
It is HBF’s view, as has been articulated throughout our discussions with EN and the Government stakeholders over the past 18 months that the whole idea of SANGS is a red herring and that the only way the impact of development can be guaranteed to be mitigated is for it to be mitigated where the supposed impact arises. In other words, on the SPA. If the impacts arise on the SPA then providing new open space (which there is no guarantee people will use instead of the SPA) is unlikely to have anything other than a minimal effect on reducing impacts on the SPA. The only way to prevent them arising (or avoid them being exacerbated) is to take action to address impacts where they arise on the SPA.

13.2 As we have said all along, therefore, we believe on-site mitigation can address the totality of any impacts which arise from the development proposed over the next 20 years. Particularly since we believe such impacts to be almost negligible and because we believe there is no evidence that existing impacts are causing significant harm, nor that there is any evidence the SPA cannot satisfactorily absorb further impacts without detriment to the habitats of the protected species. 

13.3 The EDP study has identified that one of the key determinants of the success or otherwise of bird numbers is the availability and quality of heathland available. We are aware of an example in the Dorset Heaths at St Catherine’s Hill in Christchurch where some 5,000 trees have been felled in order to allow the underlying heathland to regenerate and so be more attractive and so allow the proliferation of the protected bird species. It is habitat management measures such as this which directly and tangibly creates benefit rather than the vague concept of trying to divert pressure elsewhere.

13.4 The same applies to education, wardening, localised signposting and fencing and so on. It is these practical measures which can be demonstrated to achieve positive effects which should be the focus of any attempt to mitigate the minimal adverse impacts likely to arise from new development. These are measures which should already be underway and should already have been addressed in a management plan for the SPA (which has still not been produced some 18 months after the site was formally designated).

14.
Could the impact be addressed by managing access to the SPA more effectively? Would controlling access be appropriate? How could it be best achieved? Are there effective means for controlling ownership of dogs and cats?

14.1
It is HBF’s view that there is a difference between managing and controlling access. Controlling access may be difficult due to large parts of the SPA being CROW land. However, there is a great deal to be gained from managing access, certainly to the most important habitat areas where most of the protected species are known to congregate and at certain times of year (i.e. the nesting season).

14.2
HBF is certainly not convinced by NE’s arguments as to why on-site mitigation should not be considered as the prime form of mitigation. Even if there may be a need for a suite of measures, NE’s emphasis as far as new development is concerned, is almost exclusively on the provision of SANGS. It justifies this on the basis that NE itself already has responsibilities and programmes in place to tackle on-site management. The bottom line, however, is that this is not happening and there is a great deal more that could be done with the increased funding which modest contributions from new development (where appropriate) could generate.

14.3 Turning to controlling the impact and ownership of cats and dogs these are two different things. The impact of cats and dogs can, to a large degree, by controlled by the on-site management, access control and wardening / education measures referred to above. The ownership of dogs and cats can be controlled in new development through the use of planning conditions and covenants on leased accommodation. These can be self-policing and be enforced by the local authorities (in terms of planning conditions) and management companies (in terms of leases). There are standard forms of wording and lease clauses which have already been used in a number of recent planning applications and appeals which could more than adequately address this.

15.
Are there other techniques which should be considered either as an alternative or in combination with SANGS, on-site mitigation and accessibility management?

15.1
HBF has no view to express in response to this question.

16.
What period should the delivery plan cover and what would be the most appropriate process for its incorporation into planning policy?

16.1
HBF does not believe there is a need for a delivery plan and that this is instead a matter for negotiation between applicants for planning permission and the competent authorities. However, if there is to be a delivery plan it should be time limited in order that the use of SANGS which is provided in mitigation with new development can be monitored and it can be ascertained whether or not it is successfully diverting recreational use away from the SPA or not. 5 years (2011) should be more than sufficient.

16.2
If a delivery plan is to be introduced it should follow the statutory LDF procedures and should take the form of a time-limited policy in the LDF core strategy which is accompanied by the identification of land (both in terms of the SPA and the boundaries of any zones around it and any land identified and allocated as SANGS) in the allocations DPD. There should be a commitment to early review of the need for, and effectiveness of, any such policy.

16.3
There is an argument that this could be dealt with by way of a joint DPD produced by all 11 SPA authorities (as joint working and the production of joint DPDs is something encouraged in PPS12) and adopted by all authorities rather than each individual authority having to go through its own individual LDF process.

16.4 It is vital, however, that this is subject to independent scrutiny and testing as it involves the introduction of wholly new and extremely onerous (as the delivery plan currently stands) policy. It is wholly unacceptable and contrary to all the provisions of the new LDF process set out in PPS12 and the town and country planning legislation for such important policy to be introduced by way of SPD or non-statutory planning policy guidance.  

16.5
Given that HBF considers that any actual impacts from new development are likely to be insignificant (if non-existent in the context of existing impacts) there is no need for any measures to be introduced in any rush, if at all, and there is no need for the introduction of the template SPD in its current form by way of mini-delivery plans currently being prepared (and recently adopted) by some of the SPA authorities. These should be withdrawn and the requirements for SANGS and financial contributions aborted and the moratorium on development abandoned in the light of the factors raised this statement and supporting documentation.
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