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8Hiv/8Jiv.1
What are the implications of the Assessor’s Report, and taking account of the Appropriate Assessment, on the ability of the two sub-regions to achieve the housing provision figures in draft RSS, and on any alternative growth levels and spatial options examined ?

1. HBF has expressed the view through the 7 days of technical sessions that there is no need for a delivery plan and no need for a strategic policy to address impact on the SPA as there is no significant impact from the total quantum of development proposed in the SE Plan. While there may be an impact (and even that is questionable in the context of the large number of existing number of visitors to the SPA) that impact is not “significant” in the context of the Habitats Regulations nor will it adversely affect the integrity of the SPA as a whole. We submitted evidence to the Assessor in this respect in the form of the EDP research. We also submitted a legal opinion from Robin Purchas QC which suggested that Natural England has mis-interpreted and mis-applied the requirements of the Habitats Regulations in arriving at the requirements of the delivery plan which forms the basis for these SE Plan policies. This fundamental basis of the legal view has not been challenged. The only challenge has been to the assertion regarding at which stages of the process it is appropriate to consider in-combination effects.  

2. Whether or not the Assessor accepts these arguments remains to be seen and HBF reserves the right to submit further written representations on the Assessor’s report in due course. However, our position is that the quantum of impact from all of the development currently proposed in the SE Plan in the period to 2026 is so small in the context of existing visitors and the pressures they cause as to be inconsequential. This position is set out in our statement to the SPA technical sessions and it is a position which has not changed in response to any of the further evidence or submissions made during the course of the 6 days of sessions which have been held to date. 

3. On that basis there is no need for the inclusion of Policies WCBV9 or LF11 in the plan as there is no need for a strategic delivery plan approach or even any strategic  mechanism to address this issue. The matter of protection of the SPA (in so far as it is required to be protected under the requirements of the Habitats Regulations) can be dealt with locally through the LDF process. There is certainly no need for the last minute inclusion of criterion (iii) to Policy LF11 which is a wholly unsound approach to policy formulation and, as we say, above is totally unnecessary.

4. The key message from HBF is that, in considering impact of new development on the SPA, this cannot be considered in isolation and must be viewed in the context of the impacts caused by existing visitors to the SPA. The vast majority of those impacts in the vast majority of cases can be best dealt with by way of on site access, visitor and  habitat management. Only in very exceptional circumstances of major development may the need for off-site mitigation (by way of Suitable Accessible Natural Green Space – SANGS) arise. Even then, work done by LUC consultants on behalf of SEERA (et al) seems to be suggesting that there is a vast amount of potential open space which currently exist and could perform a SANGS function. Many parties have some very serious reservations about this assumption. Nonetheless, if SANGS is found to be an appropriate way forward (which we say it is not) then the LUC work suggests that the availability or otherwise of SANGS is not a factor which would prevent the delivery of the levels of housing proposed in the SE Plan. Nor even any higher level of housing provision advocated by HBF and others.

8Hiv/8Jiv.2
What would be involved in a review of levels and distribution from first principles if a resolution cannot be found (Policies WCBV3 and LF11) ?

1. As stated in response to question 1 above, such a review would be wholly unnecessary. The proposed levels of housing can be delivered in these sub-regions without any material impact on the SPA in the light of the requirements of the Habitats Regulations and in the context of the nature and extent of existing visitor pressure.

8Hiv/8Jiv.3
What would provide an appropriate policy for the protection of the SPA while enabling acceptable development to proceed (Policies WCBV9 and LF11) ?

1. If there is a need for any strategic policy for the protection of the SPA at all then it could take the form of criterion (i) of the existing policies LF11 and WCBV9. Government has made clear in PPS7 that it expects decision making bodies to address nature conservation policies by way of a criteria based approach. This would leave the matter as one for local discretion for determination by the competent authorities who are best placed to weigh up the competing interests; namely the very real need for additional housing in the area around the SPA with the need to protect the SPA and its habitats from a level of further visitor pressure which can be demonstrated to have a significant effect on the integrity of the SPA. 

2. Most small developments, even in-combination, will not have such an effect and the ‘tests’ set out in the Habitats Regulation allow an authority to decide there is no significant effect and to allow development to proceed forthwith. Only in the case of very significant major developments do the further tests come in to play and the issue of mitigation and compensation need to be considered. However, even then, there is a duty on the competent authorities to seek assurances that any mitigation provided actually has a mitigating effect. If there is any doubt that it will perform a mitigating effect then it should not be considered as mitigation and development should not be allowed to proceed. 

3. Whilst our starting point is that SANGS are not required in any event, it has become patently obvious through the SPA technical sessions that there is no evidence that, even if SANGS were provided, they would perform a mitigating effect. They may to a degree in some cases. But such a vague notion does not satisfy the Habitats Regulations requirements for such assertions to be evidence based. The SANGS approach cannot be evidence based and it is fundamentally unsound and contrary to the requirements of the Habitats Regulations to pursue a policy approach in this plan which basically a wait-and-see approach. If a wait-and-see approach is good enough to satisfy the evidence tests regarding mitigation, it should be enough to satisfy the impact tests in so far as the very small additional impacts on the SPA arising from new development (in the context of existing impacts).

4. Either way, these are detailed matters for local determination and all any policy in the SE Plan needs to do is to flag up the need for the competent authorities to do what is set out in criterion (i) of the two sub-regional SPA policies.

5. Furthermore, if this approach is adopted then there will need to be consequential amendments to the supporting text and the removal of references to a strategic approach. The reference to the 5km (paragraph 2.26 of both sections E5 & E6 of the Plan) should be removed as these are untested.

6. HBF will be likely to submit further representations on these matters once the Assessor’s report is published on the 19th February by the 5th March deadline. This statement merely sets down HBF’s general position on the SPA.
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