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13 October 2006

Dear Sir / Madam

Oxford City Council – Planning Obligations Supplementary Planning Document

Thank you for consulting the Home Builders Federation (HBF) on the above document. HBF has a number of comments to make in response to the SPD. Firstly the HBF is concerned as to the nature of many of the planning obligations, which have been included in the document. Many of which are not linked to adopted or saved local plan policies. The HBF strongly believe that many of the obligations are attempts by Oxford City Council to raise extra revenue from the development process. In many cases the individual obligations cannot be linked to individual developments and are not land use planning considerations. The obligations that we identify below are simply arbitrary and unlawful taxes upon new development, in many cases the funding for the individual obligations should and does come from other sources. It is important that Oxford City Council takes heed of the HBF’s comments as currently the document is unreasonable and many of the planning obligations are in breach of the guidance on planning obligations which is outlined in Circular 5/2005.  

The HBF’s responses are set out below in the order in which they arise in the document. I hope you find these comments constructive and I look forward to being kept informed of the progress of this SPD, as well as future stages in the preparation of the LDF. I would also welcome receipt of a copy of the council’s response to these comments in due course.

Yours sincerely
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Bartholomew Wren
Regional Planner (Southern Region)

Priority for Infrastructure

Paragraph 27. 

“Most developments are expected to satisfy all the infrastructure requirements identified. Applicants who cite non-viability as the reason for not meeting all infrastructure requirements must support their case with financial evidence, which they should submit with the planning application. The evidence will be open to public scrutiny and, where necessary, will be audited by external experts. When applicants submit evidence of non-viability, the City Council will expect to see the calculations for the important factors set out in enough detail for viability to be properly assessed and tested. Any ‘assumptions’ must be clearly explained and justified. This evidence will be assessed on whether the figures prove that the scheme would be unviable if it was to meet all planning obligation requirements. The City Council accepts that residential development seeks to achieve in the region of 20% total profit on cost (or 15% profit on gross development value)”.
The HBF are concerned about the highlighted text in the above paragraph. It may be the case that many developers work to a 20% profit on cost basis, or somewhere in that region. However it is not the place of a planning authority to dictate the profitability of development to the house building industry. The HBF have reservations that if a scheme were to make a higher profit, this would be used as a means of negotiation upon any given developer to disprove their claim that the planning obligations imposed upon an application are excessive. It is the case that the profitability of developers varies form business to business and according to the sector of the market in which they operate. The City Council should not seek to dictate the profitability of the ‘free market’, this is unacceptable and as such this wording must be deleted from the above paragraph.   
Day Care Provision for Adults

House builders are not social service providers. The provision of day care provision is in the opinion of the HBF a matter for the responsible NHS trust(s) Social Services and the City Council. In any case funding to support the social needs of the elderly should be raised by alternative means. In the circumstances the HBF would like this obligation deleted from the SPD. 

Education

The HBF consider that this is a relevant planning condition. However at the same time are concerned as to the very substantial contributions, which are required to satisfy this planning obligation. The HBF would like the document to demonstrate more clearly the reasoning and sound justification, which supports the contributions that would be required as outlined in the table on page 14. These in any case appear excessive. 

Fire Hydrants

It is the view of the HBF that this planning obligation should be deleted. The HBF consider that it is not necessary to have a planning obligation on this issue. The HBF consider that the requirement for fire hydrants is not a planning issue and as such is not in accordance with test (ii), which requires that the obligation is necessary to make the proposed development acceptable in planning terms.  

Indoor Sport Facilities

Like other planning obligations listed in this SPD, that pursuit of developer funding should not be sought to overcome existing deficiencies in the provision of services. It is the concern of the HBF that this might be the case in relation to this obligation, as in paragraph 74 if the SPD it states that current facilities need refurbishing. The contributions sought should be used to increase provision where directly related to the development, not make good that which has fallen into disrepair. Circular 5/2005 makes this clear, stating that the obligation 

“should not be used solely to resolve existing deficiencies in infrastructure provision or to secure contributions to the achievement of wider planning objectives that are not necessary to allow consent to be given for a particular development” (Circular 5/2005, paragraph B9).      

The wording of the above obligation should be clearer as to demonstrate the correctly intended use of developer contributions. 

Libraries

The HBF consider that the requirements of this obligation are inappropriate. The provision of library infrastructure is not a land use planning matter, but a matter for the City Council to fund independently of development. Via the use of general taxation, which in any case will increase as a result of any increase in residential housing stock. This obligation should be deleted, as it does not conform to the requirements for Circular 5/2005. Most importantly the first test of any given obligation as outlined under paragraph B5, states that the obligation must be relevant to planning. As well as directly related to the proposed development. This obligation clearly is not, and is just another means of revenue generation, which the Circular legislates against.  

In any case the basis for this obligation can be questioned. The City Council claim according to the text on page 18 of the SPD, that additional housing will increase the pressure on library facilities. Yet the HBF question if this could more clearly and reasonably be linked to growth in higher education. This would be a more logical assumption for the requirement for improved library facilities in light of the lack of substantive evidence for this obligation. The HBF also question the formula given in paragraph 80 as arbitrary and unsound. How can the fulfillment of the requirement for two items of library stock per head of population, in any way be a measure of the success of the library facilities in Oxford City? Clearly this obligation lacks relevance and reasoning to housing development. The HBF suggest that this obligation is deleted from the SPD. 

Museum Resource Center

In accordance with our response to the libraries planning obligation, the HBF also object to the above obligation for the same reasons. We wish to question the assumption, which is made in paragraph 82 that new development will lead to increased demands upon the Museum Resource Service. The HBF believe that the City Council out of principle cannot use planning obligations to provide funding for this currently overstretched service; the same tests of the planning obligation apply as mentioned previously.  

Public Art

While the objective of seeking to secure public art in major developments is a laudable one, the requirement of this planning obligation is excessive, inflexible and goes beyond the remit of Town and Country Planning. Developers are expected to contribute towards all manner of essential physical and social infrastructure necessary, in land use planning terms, to serve their developments. As was confirmed to the Arts Council by leading Counsel when they first mooted Percent for Art however, the provision of, or contribution towards, public art cannot be considered a proper function of planning control. The Arts Council Steering Group report recognised this. The Steering Group’s own recommended form of policy wording was for authorities, in appropriate cases to seek to encourage the provision of works of art as part of schemes for development. The report recognised that the under planning legislation it was not possible for the planning system to make the provision of public art a mandatory requirement. This remains so today.

In the circumstances the HBF would like the obligation for public art to be deleted from this SPD for the above reasons. At the very minimum the policy must be amended to make it clear that the City Council will seek to negotiate with developers for the provision of, or contributions towards public art, where appropriate, rather than requiring it on all sites of 20 dwellings or more. The HBF also consider that in any case the cost calculated at £850 per dwelling to be excessive. 
Waste Recycling Centers

The HBF would like this planning obligation deleted. Whilst we very much support the need to recycle, the HBF believe that any service improvements should be funded through local taxation. The contributions, which are sought to improve facilities at the Redbridge recycling center, would in any case be of benefit to all existing residents. This obligation is a tax upon new development. 

