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HBF RESPONSE TO THE CONSULTATION ON PLANNING 

POLICY STATEMENT 25: DEVELOPMENT AND FLOOD RISK

	Q1
	We consider positive planning has an important role to play in delivering policies which will avoid, reduce and manage flood risk.  We will provide a Practice Guide to help implement the planning policies set out in PPS25.  Will the new policy and the proposed Practice Guide as outlined in the consultation package secure planning strategies that direct new development to suitable locations taking flood risk and type of development into account?  If not, what alterations in approach do you suggest?


	Q1
	HBF Comments

It is envisaged that the Practice Guide will be a useful companion to PPS25 and subject to the way it is compiled and its content it would be seen to be an important document in fulfilling the objectives of PPS25.




	Q2
	The draft PPS25 sets out a ‘plan led’ approach to take flood risk into account in helping to deliver sustainable development.  We are proposing that flood risk should be taken into account at all levels of the planning process i.e. regional, local and at site specific levels.  Do you agree with this approach and the key planning objectives set out in para.5?  If not, what alternative approach would be better?


	Q2
	HBF Comments

We would agree with this approach subject to the relevant Planning Authority having the sufficient amount of resources to produce this information.  Also if the Environment Agency is to play a key role in this area again, adequate funds must be provided to enable them to play an active role in encouraging development rather than what seems at times being opposed to development.  It is fundamentally important for the consistency of approach in all of these areas that the policies and principles are transparent and portray an element of uniformity.  The Practice Guide could prove to be an important link between the planning issues and technical requirements of a development.




	Q3
	We have set out in PPS25 the decision-making principles which regional planning bodies and local planning authorities should adhere to in relation to development and flood risk.  Are the principles clear and sufficient or should they be modified and if so, how?


	Q3
	HBF Comments

Yes, we do not see any need to alter the principles set out in paragraph 6.




	Q4
	It is proposed that flood risk assessments should be carried out at the regional, local and site-specific levels (see paras. 9-12 and Annex E).  Is the guidance clear on how Regional Flood Risk Assessments (RFRAs) and Strategic Flood Risk Assessments (SFRAs) are used to inform Regional Spatial Strategies and Local Development Frameworks as a basis for preparing policies for flood risk management?  Is the relationship of RFRA and SFRA to Sustainability Appraisal also clear?


	Q4
	HBF Comments

Yes.




	Q5
	An appropriate site-specific Flood Risk Assessment (FRA) is required to accompany planning applications for development in flood risk areas.  Are the criteria for determining the need for FRA correct?  If not, what should they be?


	Q5
	HBF Comments

The FRA needs to be divided into two different areas.  One which addresses the risks associated with surface water from the development as detailed in Annex F and the other which assesses the flood risk due to the location of the development.  This will make it easier for all Stakeholders to understand and in relation to the second FRA this will be judged against the Flood Risk Zones.

This is an important way to deal with the FRA, as to amalgamate the two into one FRA will be confusing and will not help the Planning Authority.




	Q6
	The central part of the risk-based approach is the Sequential Test (see paras 13-15) and Annex D.  We have clarified this approach by amalgamating the PPG25 3a and 3b Flood Zones and making explicit the consideration of flood risk vulnerability.  Is this clear and do you agree with this approach?

If not, what amendments do you propose that would serve better?


	Q6.
	HBF Comments

Yes




	Q7.
	It is proposed to add a new Exception Test to complement the Sequential Test in Flood Zones 2 and 3 where development is necessary for wider sustainability reasons (see paras. 16-19 and Annex D).  Do you agree with this principle and the approach described or do you have an alternative proposal?


	Q7.
	HBF Comments

We would agree with this principle and the approach described seeing it as providing an element of flexibility.




	Q8.
	The responsibilities of key stakeholders are given in paras. 20-30 and Annex H.  Do you agree that the responsibilities are clearly stated or do you have amendments and alternatives to propose?


	Q8.
	HBF Comments

Overall we see the responsibilities of the key stakeholders as acceptable with the exception of the Sewerage Undertakers in relation to managing storm water and some more details in relation to the Environment Agency.

With regard to the Sewerage Undertakers the consultation does not detail their obligations under Section 94 of the Water Industry Act 1991 as stated below:-

94.
(1)
It shall be the duty of every sewerage undertaker –



(a)
to provide, improve and extend such a system of public sewers (whether inside its area or elsewhere) and so to cleanse and maintain those sewers as to ensure that that area is and continues to be effectually drained; and



(b)
to make provision for the emptying of those sewers and such further provision (whether inside its area or elsewhere) as is necessary from time to time for effectually dealing, by means of sewage disposal works or otherwise, with the contents of those sewers.


(2)
It shall be the duty of a sewerage undertaker in performing its duty under subsection (1) above to have regard –



(a)
to its existing and likely future obligations to allow for the discharge of trade effluent into its public sewers; and



(b)
to the need to provide for the disposal of trade effluent which is so discharged.


(3)
The duty of a sewerage undertaker under subsection (1) above shall be enforceable under section 18 above –



(a)
by the Secretary of State; or



(b)
with the consent of or in accordance with a general authorisation given by the Secretary of State, by the Director.

Their funding is provided by OFWAT on the basis that they provide storm water infrastructure on sites within the Local Plan for houses, drives and hardstanding around a plot.  So the sustainable approach to managing storm water should be the use of SUDS and the obligation that Sewerage Undertakers have in providing the necessary infrastructure to a site.

Another alternative could be that where the storm water infrastructure should have been provided by the Sewerage Undertaker and has not taken place, they must make a contribution to the SUDS scheme because in real terms they are obtaining a major benefit at the cost of the developer.  To date in many instances, developers are being asked to finance the Sewerage Undertakers storm water infrastructure.

We would say that paragraph H8 is not a true reflection of the Sewerage Undertakers responsibilities under the reflection of the current legislation and Annex F eludes to mention any aspect of the Sewerage Undertakers duties under Section 94 of WIA 1991.

In relation to paragraph 27 on the Environment Agency their statutory responsibility is not in question.  However there is a lack of a holistic and joined-up approach to the way they manage these responsibilities.  An issue which is of concern to our Industry and will be explained further on in our response.





	Q9.
	We consider effective monitoring and review is essential to secure sustainable development of flood risk areas.  Do you agree that the expected annual monitoring should include the HLT5 indicators listed in para.32?

If not, what alternatives would serve better while being practicable and delivered at no extra cost?


	Q9.
	HBF Comments

We would agree with the objectives set out in paragraph 32 and feel that it is essential that the Environment Agency publish detailed reasons why they objected to any Planning Application.  The transparency of regional and national policies in this area adopted by the Environment Agency is also fundamentally important, as regional variations in policy are at times confusing to our Industry when a development is being progressed through the Planning System.

The use of FRA as detailed in the Practice Guide will be a valuable aid to developers so long as it is “user friendly” and seeks to address the two different scenarios as previously stated.




	Q10.
	Do you consider the proposed scope of the Practice Guide (see Section 3) covers all the relevant topics?

If not, which are missing and why?


	Q10.
	HBF Comments

Yes we do and welcome being involved with the Advisory Group in providing an input to the Practice Guide.




	Q11.
	Does the proposed scope of the Practice Guide include topics which do not need to be covered?  If so which topics and give reasons why?


	Q11.
	HBF Comments

Our only concern is that Sewerage Undertakers responsibilities are not correctly stated in the PPS as we detailed in our answer to Question 8.  There needs to be a joined up approach to all of these areas especially in “Managing Surface Water”.  To rely totally on SUDS would be unrealistic when Sewerage Undertakers are funded to provide storm water infrastructure.  The only issue which will need explaining in relation to the above is the right to connect (Section 106 of WIA1991) and how it can be practically used in the FRA.

This Practice Guide will create a major opportunity to bring together all aspects of the practicalities of long term planning through to site specific analysis of development with regard to providing a sustainable development against the probability of flooding.




	Q12.
	It is proposed to make a standing Flooding Direction (see Section 4) in respect of major development for which a planning authority proposes to grant permission, despite there being a sustained objection from the Environment Agency on flood risk grounds, after being re-consulted following an initial objection.  Do you agree with this proposal?

If not, have you a relevant alternative to this approach within the present ambit of the Planning Acts?


	Q12.
	HBF Comments

Our concern with this matter is whether it would be practical to adopt such a policy of referral to the Secretary of State for developments of this size and how long the call-in will take for determination.

The other issue at stake here is also the criteria that the Environment Agency uses in their “sustained objection” and whether it is fair and reasonable or they are just adopting a “belt and braces” approach without applying practical solutions in assessing their objections.  Again this is another reason why the Environment Agency needs to be joined-up and transparent in their policies.




	Q13.
	As part of this consultation, we are proposing that the Environment Agency be made a statutory consultee under the Town and Country Planning Act Order (GDPO) 1995 on:

i)
non-householder development proposed in Flood Zones 2 and 3;

ii)
non-householder developments outside Flood Zones 2 and 3 which are identified by the Environment Agency as having ‘critical drainage problems’, and

iii)
any development exceeding 1 Ha.

There is also a proposal to amend Article 10 (1) para. (p) of the GDPO (see Section 5).  Do you agree with this approach?


	Q13.
	HBF Comments

There would be no reason to object to this so long as the Environment Agency take a more responsible and proactive attitude to development.  

Unfortunately to date this has not been the case and the yet to be published National Audit Office Report on the Environment Agency will no doubt be of interest to ODPM in the way that the Environment Agency have been approaching development.




	Q14.
	The partial RIA sets out the likely benefits and costs of the draft PPS25.  Do you agree with the assumptions made?

If not, or if you think it is incomplete, please tell us why and provide any quantifiable evidence available to you on benefits and costs.


	Q14
	HBF Comments

With regard to what seems to be the assumption that new development contributes to flooding is somewhat debateable considering the examples stated in paragraph 6.  It is however obvious that careful and forward thinking planning of developments should not exacerbate the situation.  Whether new development should be responsible in funding the alleviation of existing flooding issues should be a commercial decision made by a developer balanced against the information available on the Strategic Flood Risk Assessment.  

Our concern over using the Planning Authority as the decision makers on flooding matters is whether they are being informed correctly by the Environment Agency and if this will be a further barrier to the granting of a Planning Consent.  However, we do have some comfort that the Practice Guide will aim to inform and educate all stakeholders in this area.

Overall the content of Section 6 is acceptable and would totally endorse the sentiments of paragraph 46 in relation to FRA so long as the Practice Guide is clear, practical and easily understood by all stakeholders.




	Q15.
	Is the policy set out in PPS25 likely to affect small businesses?  If so, please tell us how, and if appropriate, how any disproportionate impact on small businesses could be eased while ensuring they, and neighbouring users of land, retain the benefit of protective planning policies on flood risk.


	Q15.
	HBF Comments

No comment.




	Q16.
	Planning Policy Guidance Note 25 contained a commitment to review after 3 years.  Do you think that PPS25 should contain a similar commitment for a review?  If ‘yes’, please give reasons why and include an appropriate review period?


	Q16.
	HBF Comments

With regard to the review period on PPS25 it would seem worthwhile applying the same time period.

In relation to the Practice Guide this needs to be reviewed on an ongoing basis like what takes place with Sewers for Adoption.  So we would suggest that this needs to be looked at every six months as a maximum and possibly every four months to obtain valuable feedback from Planners, Developers, Environment Agency and any other Stakeholders.
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