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INTRODUCTION & CONCLUSIONS

1 The Home Builders Federation (HBF) is the trade association representing the interests of private house builders in England and Wales. Our members, who include all the major home builders, are responsible for more than 80% of the new homes built every year.

2 Our member consultation on the PGS has been one of the most extensive ever attempted. We have also discussed the PGS with officials at HM Treasury and the Valuation Office. Throughout we have kept an open mind, only reaching a conclusion in the final days of the consultation.

COMMON OBJECTIVES

3 The industry fully supports the Government’s core housing objectives – a step change in housing supply, making housing supply more demand responsive, expanding home ownership.

4 We fully accept the need to fund and provide adequate infrastructure to support the additional homes that are required, including mechanisms to raise these funds.

5 We understand the logic of raising some (though clearly not all) of these funds out of the uplift in land values generated by the grant of planning permission, as long as the mechanism to raise these funds is structured so that they come out of land values, and as long as the tax or charge is not set so high as to reduce the supply of residential land.

6 We understand that bringing tangible benefits to local communities should help reduce the opposition of local people and their elected representatives to housing development.

7 There is a pressing need to overcome the serious shortcomings of the current system of S106 agreements, including Affordable Housing. This is in the industry’s best interests, but we believe it is also an essential condition for the industry to meet the Government’s housing objectives. We also appreciate that S106 was not designed to provide infrastructure, although in practice the coverage of these agreements has gradually expanded into the provision of off-site infrastructure.

SUMMARY CONCLUSIONS

8 The PGS proposal has some benefits. Most notably, it would be levied at a percentage rate, so that the burden on each individual site would adjust to reflect the uplift in land value. One of the biggest flaws in alternative proposals, such as the Optional Planning Charge or Milton Keynes tariff, is that they levy a fixed value per dwelling, regardless of the land value.

9 However we have concluded, having taken extensive soundings of HBF members, that the PGS proposal would not work. While we appreciate it is difficult to judge how some aspects would work out in practice, overall there is a considerable risk the proposed scheme would fail to deliver the Government’s and industry’s shared objectives. However we are anxious to work with the Government to find a solution which meets our common objectives. With adequate industry input, it should be possible to find such a solution.

10 We have based our conclusion on a number of major reservations:

· Valuation: this is regarded by members as a major stumbling block. Although the Treasury has attempted to design a simple system, members believe a one-size-fits-all scheme would in practice create considerable problems, especially on brownfield schemes which can be very complex.

· Brownfield land: members are particularly concerned about the negative impact of the PGS on the financial viability of brownfield sites, including complex regeneration schemes, and the valuation problems likely to arise with brownfield land. There has been little enthusiasm for a reduced PGS rate because the valuation problems would remain, whatever the rate, because it could prove very difficult to reach a definition of brownfield, and because any exceptions would risk creating opportunities for dispute, delay and avoidance.

· Scaled-back S106: the Treasury has assured us this would not suffer “mission creep”, as did the current S106 system, because its coverage would be determined on a statutory basis rather than by guidance. However house builders remain sceptical. One of their greatest worries is that they could, in a few years, find themselves with something close to the current S106, plus the current system of Affordable Housing provision, plus the PGS, the worst of all worlds.

· Affordable Housing: because the Treasury proposes that this would continue to be negotiated separately, one of the major causes of problems (delay, uncertainty, inconsistency, unreasonable demands threatening the viability of schemes) in the current system would remain unresolved. In our submission to the ODPM on the draft PPS3, we have urged the Government to undertake a complete review of affordable housing provision through the planning system.

· Infrastructure Delivery: a S106 agreement provides a link between the developer and any infrastructure required by a site – either a contractual link with a provider, or the developer directly provides the infrastructure. However there would be no such contractual link under the PGS, and we assume direct provision of off-site infrastructure by the developer would cease. House builders see this as a major stumbling block – they would be dependent for infrastructure delivery on third parties over which they would have no control or influence. Also, because the PGS would not raise all the funds necessary for infrastructure, providers would also have to rely on central and local government funding, introducing additional uncertainty and potential delay over which developers would have no control.

· Future Government Action: we appreciate this Government cannot limit the actions of a future Government. However we are concerned that a future Chancellor could raise the initially “modest” PGS rate, and could also cut local authority funds by an amount equal to the PGS revenue raised by each local authority.

11 In raising these objections, we are very conscious that the current S106 system and other possible alternatives also suffer from serious flaws. We do not believe anyone has yet designed a scheme which meets all the objectives. However, as already noted, the risk that the PGS would not work is, we believe, unacceptably high.

THE WAY FORWARD

12 It has not been possible for HBF to devise a workable alternative to the PGS, given the time available. Also, HBF and the housing industry do not have sufficient expertise to solve the problem of infrastructure provision, an issue even the Government finds difficult to resolve.

13 However, as stressed above, we fully support the Government’s objectives. Therefore we would strongly urge the Government to form a coalition of the willing, drawn from Government departments and outside stakeholders, to review the options for infrastructure funding and provision and to design a workable solution which meets our shared objectives. We would be more than willing to take part in such a review and HBF members could offer their experience and knowledge. It is clear from our consultations that designing a workable solution must draw on a range of real examples, with all their complexity and diversity. Only limited progress can be made in general discussion.

14 The forthcoming cross-cutting infrastructure review in the lead-up to CSR07 means this is an ideal time to be reviewing the PGS and infrastructure funding. 

15 We would urge the Government to include Affordable Housing in these discussions. This is one of the major problems with S106, so any alternative proposal must address the issue. Again the timing is ideal as the Government has said it will announce “ambitious plans” for increasing social housing supply in CSR07.

DETAILED COMMENTS

16 We set out below some of the detailed reservations about the proposed PGS that have been raised during our consultation. The discussion is not exhaustive.

VALUATION & PGS PAYMENT

17 For house builders, a key requirement of any system is certainty and predictability. There must be a set of rules which are transparent, certain, lead to a predictable outcome, do not rely excessively on personal judgement and can be applied consistently.

18 Valuation is not a precise process. A valuation is only made definite when it is tested in the market and finds a buyer willing to pay the valuation – i.e. when it becomes a price. Most taxes are levied on a transaction value or price, so that the uncertainty inherent in a valuation is not an issue.

19 Therefore a major concern with the PGS is how to arrive at an agreed Current Use Value (CUV) and Planning Value (PV) for the land. This concern has two stages: how the CUV and PV are calculated and the level of uncertainty and complexity; how and when the valuations, and therefore PGS liability, will be agreed with HMRC.

Uncertainty of Valuation

20 The imprecise nature of valuation is clearly demonstrated by the different values house builders will bid for a residential site in a competitive tender. Each bids a “market value”, but because of different assumptions about likely sales prices and sales pace, different estimates of land preparation, infrastructure and build costs, and different assumptions about overheads and profit, different companies arrive at different residual values. A large, highly efficient company may bid more than a smaller company. If land is bought through private treaty, the land price paid may be different from what might have been achieved in a competitive tender. Given all these differences, what is “the market value” – the price actually paid (accepting that another developer may have paid a different price), or the price a district valuer judges would have been paid in a competitive tender? If the latter, would the particular circumstances of each case be taken into account (e.g. size of developer, nature of land sale, mix, quality, etc.)?

21 To reduce (though not eliminate) uncertainty and room for dispute between developers and HMRC, there would have to be an agreed set of valuation rules acceptable to both the development industry and HMRC, including an agreed list of qualifying deductions (see below).

22 Those responsible for checking and, if necessary, challenging self-assessed valuations would have to be adequately qualified to understand not just valuation, but the nature of residential development and residual valuation of housing land, and the very different valuation processes involved in the non-residential sectors. Valuing land on mixed-use developments would be especially difficult. 

23 Self-assessed valuations would have to be approved by HMRC within a defined range (i.e. +/-X%), reflecting the inevitable margin of uncertainty in any valuation. There would have to be an efficient, speedy and adequately resourced system for appeals against HMRC decisions, and/or an arbitration system.

24 The valuation would assume an “unencumbered freehold interest with vacant possession in the whole of the site covered by the planning permission”. Concern has been expressed about the impact on cases in which these assumptions did not hold: leaseholds, absence of vacant possession on the whole of the site?

Valuation: Disputes and Delay

25 Grant of planning permission often triggers payment for the land. However developers would sometimes – probably quite often in the early life of the PGS – not know whether their self assessment of PGS liability was correct to within a tolerable margin. HMRC’s right to challenge a self assessment would have to be time limited. But even if this was quite a short period, it would still leave the developer and land owner in limbo until either the challenge period had lapsed, or any dispute had been resolved. As neither the developer nor the land owner would be willing to take an unquantified, and potentially large risk, this would create a chicken and egg problem: developers would delay site starts until they had certainty about the PGS liability, but they could not be certain of the PGS liability until they had started on site. The only way to avoid this would be to have a pre-clearance system in which HMRC agreed the PGS liability subject to planning, with a very short period during which HMRC could challenge the PGS self assessment. In most cases, a developer will want to start on site as soon as a full planning permission is granted and the land is acquired. It would be very damaging if the PGS delayed many site starts.

26 A short challenge period after submission of a PGS return would benefit the industry. However the danger would be that HMRC inspectors would frequently challenge PGS payments in order to keep their options open. A long period would suit HMRC, but would be very damaging for the development industry as it would delay many site starts. This conundrum would have to be sensibly resolved.

HMRC Resources

27 There would have to be adequate resources devoted to vetting PGS estimates if the system was not to lead to serious delays for developers. This would be especially likely in the early period as developers became familiar with the levels of valuations that were acceptable to HMRC, the frequency of challenges and the outcome of such challenges. There would also have to be adequate resources to process challenges speedily and, as noted above, adequately resourced appeal and/or arbitration systems.

Start on Site

28 This would need to be sensibly defined to avoid pre-construction work such as demolition, site remediation, testing ground conditions, etc. triggering payment when it could be a long period before construction of saleable dwellings commenced.

Current Use Value (CUV)

29 The market value of some uses is very difficult to estimate: a sewerage works; the air over a supermarket when flats are to be added to an existing structure. Some sites have a negative value (e.g. because of very heavy decontamination and a low market value).

30 As currently framed, if a land owner or developer prepared a site (e.g. demolition, site remediation, etc.) and then planning permission for residential development was obtained, the CUV – and so the starting point for calculating the PGS liability - would be substantially higher (and therefore PGS lower) than if the full residential permission had been obtained before the site was prepared. 

31 As currently framed, if a developer obtained residential permission for 50 dwellings, then submitted an application for an extra unit, taking it to 51, and began work on the 51-unit permission, the PGS would be levied on the difference between the land valued with permission for 50 units  (CUV) and the valuation with 51 units (PV). (Note the gap between the 50 and 51 unit permissions could in theory be several years.) This is clearly not HM Treasury’s intention. However it is not easy to see how this situation could be avoided without relating the CUV to some earlier stage, which would create major uncertainties, both in defining a date at which the CUV was to be calculated, and in assessing PGS liability.

Planning Value (PV)

32 As discussed early, land valuation is subject to uncertainty, and therefore different estimates of the PV could be equally valid. Clear, workable and agreed rules would be essential. Valuations should take account of the actual value paid, the particular circumstances of the land purchase and the scheme granted permission. It would not be sensible to rely simply on comparables.

33 Option agreements to buy land will usually involve an agreement to buy the land at a discount to the market value (e.g. 80%) upon receipt of a planning permission. The discount reflects the substantial costs, direct (especially planning) and indirect, required to obtain the permission. If the PGS is based on the market value, then the PGS is in effect being levied on the costs associated with obtaining the permission, not just the uplift in land value. A fairer valuation would be the value actually paid, after discount.

34 It is not clear how the PGS would operate for sites not owned by the developer. For example, a house builder might take on the regeneration of a large local authority estate, demolishing existing housing and building new units, under a licence.

Deductions in Calculating the PV

35 It would be essential to have an agreed set of qualifying deductions from the outset to provide certainty to developers and to avoid inconsistency between HMRC offices.

36 There would have to be full deduction for on-site costs such as demolition, decontamination, the scaled-down S106 agreement and affordable housing provision, costs which are deducted from the value paid to a land owner.

37 There would have to be an agreed valuation system for Affordable Housing. This has a number of impacts on the PV: plots transferred to an RSL without payment would have to have a PV value of zero; where the developer also contributed to the construction cost of the affordable dwellings, this would have to be deducted from the PV as with other S106 costs; the valuation would have to take account of the depressing effect social housing can have on open-market sales prices, and therefore PV.

38 While the PGS consultation attempts to distinguish items within and outside the scope of the scaled-back S106 (page 27), there is not always an absolutely clear distinction between on and off-site infrastructure.

39 Some S106 “payments” are in kind, including the provision of land (e.g. for a school), or the developer undertaking on and off-site work such as highways improvements. All those items included within the new scope of the scaled-down S106 would have to be valued and deducted from the PV, which may cause disputes. For items currently provided in kind by the developer which are only partially within the scope of the scaled-back S106, or which fall outside it, would provision still be possible within the S106, or would these cease as they would now have to be funded directly by the LA out of its PGS revenues? If they were still allowed, then they would have to be valued and allowed as a deduction against the PV. If not, then the LA would have to purchase them at full market value. 

40 For example, if the scaled-back S106 did not allow the developer to provide land for a school on a large development (benefiting the residents on the site as well as the wider community), the LA would have to purchase the land at full market value from the developer out of its PGS revenues. Similarly, a school built by the developer under a S106 would fall within the scope of the PGS. Would such direct provision cease under a PGS regime, thus requiring the LA to provide the facilities out of the PGS? If such facilities could still be provided by the developer, they would have to be valued and deducted from the PGS to avoid double taxation. 

41 This latter example would raise a further valuation question. Under a S106, the cost for the developer to provide these benefits may be less than the cost to the LA if it were to take the cash and purchase them in the open market (e.g. have a contractor build a school). If such benefits in kind were to continue, would the PV deduction be the (lower) developer’s cost, or the (higher) open market cost to the LA? If the former, the developer or land owner would be penalised for saving money for the public sector as he would be hit with a higher PGS liability. This would tend to discourage developers from providing benefits in kind, thus increasing the cost of provision to the public sector.

Re-planning

42 Sometimes a developer will re-plan a site part way through. For example a significant change in market conditions may require the balance of a site to be re-planned. Would the developer be liable for PGS on the revised permission, given that he had already started on the site covered by the original permission? If the valuation of the re-planned section was less than the original valuation, for example because of a deterioration in the market, would the developer obtain a PGS refund?

Large Sites, Cash Flow & Phasing

43 In cases where a large site is broken down into phases, each with a separate detailed planning permission before work commences, payment of the PGS would be automatically phased. However it is sometimes in the interests of a developer to submit a single planning application for a large site, even though the site may be developed over many years. If so, the PGS liability would be very substantial and some payment phasing would be required. This highlights a major concern for house builders, namely the cash-flow implications of the PGS. At present, S106 payments are phased. However the PGS would require a substantial up-front payment, coinciding with the usually substantial up-front on-site infrastructure payments required for a housing development. 

44 A S106 agreement will usually require phased payment in cash or in kind, with payments triggered by agreed stages in the development. If payment phasing was not allowed, the PGS could influence the way in which sites were submitted for planning and developed. Yet it would be undesirable to have a tax which unduly distorted the commercial decisions of developers. Practical phasing rules would have to be devised to guide developers and HMRC, although HMRC would need to apply these rules flexibly.

Transition Arrangements

45 The transition arrangements would have to avoid levying the PGS on sites which already had a planning permission with a S106 agreement – for sites not started, or later phases of larger sites which do not yet have full planning permission, but where a S106 covers the whole site. There is also considerable unease about the impact on long-term sites which developers have already purchased without a full planning permission, and option agreements in which the levy of the PGS could not be passed on to the land owner.

INFRASTRUCTURE DELIVERY

46 The PGS, as with any tax on supply, will tend to reduce the quantity of land for housing. Such a tax could only add to housing supply if the funds were then recycled to facilitate additional development. 

47 In our consultations, infrastructure delivery has been a major concern. Put very simply: would the money be spent, at times which fitted with the timing of the development, on the right things? It could be argued these questions actually have very little to do with the PGS proposal. The PGS is a funding, not an expenditure mechanism. However they are relevant because S106 agreements sort out both funding and delivery (timing, what is provided) of those infrastructure items covered by the S106.

48 Because funding and delivery of infrastructure are always major issues for any government, their resolution goes well beyond the expertise of HBF or its members. Having said that, we do have some general comments on the key requirements for a PGS, or any other alternative to succeed:

· Funds would have to be ring fenced so that they could only be used to provide infrastructure which facilitates development;

· There would have to be proper infrastructure plans which take account of anticipated infrastructure needs generated by development over a reasonable timescale, involving all Government and other bodies providing funding and/or involved in delivery;

· Funds would have to be spent on the infrastructure required to facilitate development according to these plans, and provision would have to be to a timescale that fitted with the development timetable;

· Any additional funds necessary to provide infrastructure over and above PGS funds would have to be forthcoming, ring fenced, and spent in line with the development timetable.

49 If these formidable, but essential requirements are not met, the PGS or any alternative would risk becoming simply a new tax on land which reduced the overall supply of land and new housing.

50 At present, because off-site infrastructure provided or funded through a S106 agreement is explicitly linked to the development, it is possible for the developer to monitor provision and to claw back money not spent as required by an agreed date. This gives the developer some degree of influence. However the PGS will operate like a tax on development, contributing to a general PGS pool, with no direct link, contractual or other, between any particular development and the provision of infrastructure and no contractual link between the developer and infrastructure providers. This has a number of potential disadvantages:

· It will no longer be possible to demonstrate the particular community benefits brought by a particular development, although it will be possible to point to the aggregate benefits (funded by the PGS) brought by development generally.

· Because there is no contractual link between PGS payment and the provision of infrastructure by the local authority or other public body, developers will not have any influence over whether the money is spent, and when. This will be especially problematic when the provision of infrastructure is necessary to enable a development to progress (e.g. highways), or is required as a result of development (e.g. the provision of a new school during the development of a large site). In effect, the developer will be totally reliant on third parties – local authority, education authority, highways, etc. - over which he has no control or influence. As discussed above, proper long-term infrastructure planning, adequate funding and ring-fencing of funds will be essential.

· This could be even more problematic where the PGS provides only part of the funding necessary to provide infrastructure. For example, if a new local school is partly funded by the PGS, partly by the local education authority and partly by direct grant from Government, it is easy to foresee situations in which the school would not be provided on time – but the developer would no doubt get the blame.

· A particular problem arises in relation to the requirements of an Environmental Impact Assessment. At present, the requirements of an EIA are incorporated into the S106 agreement and are discharged by meeting the contractual requirements of the S106. However if these requirements were now funded through the PGS, the developer would have no control over spending, and so no guarantee that the requirements of the EIA would be discharged, but would still be liable for meeting the terms of the EIA.

51 The timing issue is important. Major infrastructure, including strategic infrastructure, requiring substantial funds, has to be planned in advance and may be phased over many years. Because the revenue stream from the PGS would be uncertain, infrastructure planning would be more difficult. This could have an adverse impact on future development. 

52 The Milton Keynes tariff will get around most of these problems. However the MK tariff benefits from a number of special advantages which will not apply in most cases: the quantity of infrastructure funds required, and the funds likely to be raised through the tariff and from other sources, can be assessed fairly accurately in advance; the likely timetable for development can be assessed fairly accurately; and EP will be responsible for initial infrastructure funding and provision, clawing back the money as development progresses.

53 One related question is whether PGS money raised from a site would be ring fenced for work necessary for that particular site, or whether the funds would go into a general pot for allocation on some need basis? HBF would strongly support ring fencing money raised from a site to benefit that site.

SCALED-BACK S106 AND AFFORDABLE HOUSING

54 We appreciate that the new system would have a statutory base, rather than being determined by planning guidance. This should curb the ability of LPAs steadily to expand the range and scale of demands. However the industry is still very fearful of “mission creep”, given the experience of the last decade despite clear and unambiguous guidance (Circular 1/97).

Affordable Housing

55 Affordable housing demands have been the most problematic area of S106 agreements – long delays, uncertainty and inconsistency, unreasonable demands threatening the financial viability of schemes, pressure for open-book accounting which the industry vigorously resists. It is most unfortunate that the PGS proposal maintains the current system of affordable housing because all the associated problems will remain. 

56 We have suggested in our response to PPS3 that the Government should, in the run-up to the CSR07, undertake a thorough review of affordable housing funding and provision. Not only is the current system highly inefficient and damaging to overall housing delivery, but it almost certainly distorts the allocation of government resources.

57 One difficulty we have faced in commenting on affordable housing provision is that the draft PPS3 treatment was very inadequate. In particular, a number of important policy advances in the earlier consultation were subsequently omitted form PPS3, and we have been seriously hampered by not having the accompanying guidance which will flesh out many of the details.

FUTURE GOVERNMENT ACTION

58 Another major industry concern is the possible action of a future Government. A future Chancellor could raise the PGS rate. Local authority funding could be cut by the same amount as authorities raised from the PGS, leaving LAs with no net gain in funds? The Opposition could threaten to repeal the PGS if it won a general election. This would lead to a sharp decline in the supply of land as land owners waited until after the Election hoping of avoiding the impact of the tax on the value of their land.

59 While we appreciate the present Government cannot restrict the actions of a future Government, this represents a very real risk to the industry.

John Stewart

27 February 2006

PAGE  
1

