HBF BARKER REVIEW STEERING COMMITTEE

MEETING, 29 JUNE 2004

REVIEW OF HBF ACTION ON BARKER RECOMMENDATIONS
INTRODUCTION

1. The final report of the Barker Review contained 36 recommendations. Almost all have relevance for the industry, with six applying directly, and four specifically requiring action by HBF. Many of the recommendations in HBF’s two submissions to the Review have been adopted.

2. The Government has broadly accepted the Review recommendations. HBF meetings with senior officials at the Treasury and ODPM indicate a high level of commitment. OPDM maintains its current plans already push house building towards the lower end of the Barker range (+70-120,000 private homes pa in England, against the current approximately 135,000 pa).

3. There has been a mixed response from the planning world. Some of the core recommendations will require radical changes to the way land release is planned and could be seen as a serious challenge to the use of restraint policies in high-growth areas to spur regeneration of depressed markets, a fundamental planning policy approach in areas such as the North West and West Midlands.

4. HBF has responded positively to the recommendations. Even if the Government does not deliver fully on its side, the industry recommendations are generally desirable in their own right (skills, modern methods of constructions, customer service, design) and have long been part of HBF’s and the industry’s agenda.

5. In addition to setting up a high-level member steering committee to guide its response to the Barker recommendations, HBF has allocated each recommendation to a member of the Senior Management Team (SMT). Economic Affairs Director John Stewart is overall ‘Project Barker’ coordinator. HBF staff are involved in various ODPM consultation groups and are maintaining regular contact Treasury officials. Members are being kept informed of HBF progress through special briefings, the web site, meetings, newsletters, etc. An HBF Barker conference on 26th May was a major success. A follow-up is planned for Spring 2005.

6. The following paper, which draws the 36 recommendations into subject groups, considers the key issues raised by the recommendations, outlines HBF’s response to date and seeks Steering Committee guidance on further action.

PLANNING RECOMMENDATIONS

1. The Barker Report contains 5 recommendations that are directly related to a part of the planning system or planning guidance. A further 9 relate to the planning system plus other, related disciplines.

2. Each of these 14 recommendations is assessed below in terms of the issues the recommendation raises and how HBF, ODPM or others might respond.

RECOMMENDATION 6

· Merge regional planning bodies and regional housing boards into one body advised by independent regional planning executives.

3. Currently regional planning bodies (RPB) determine the scale and distribution of regional housing provision, producing a regional spatial strategy for a 15-20 year period. Regional housing boards (RHB) advise on the allocation of funding for social and other sub market housing, producing a regional housing strategy for a 2-3 year period. By merging the two bodies Barker sees greater integration of both strategies resulting in a wider understanding of, and response to, the housing market. An independent planning executive, similar to the officers of the existing RPBs, would service the combined body.

ISSUES

4. RHBs are new and are only just establishing their responsibilities and the areas they may influence. Consequently, the current regional housing strategies are the first cycle to be produced by the new bodies. They are already seen as a stepping stone from 2 year funding plans to longer term strategies, more integrated with the regional spatial strategy. Integration and closer working between the RPB and the RHB is already increasing with a number of representatives on both boards.

5. There are problems associated with an independent executive identified by Barker. These include the fear that without democratic representation the politicians they are supposed to be informing will ignore the recommendations of the executive. To some extent this was the situation that had arisen in some regions prior to the setting up of regional assemblies.

ACTION

6. At this stage it is unclear as to the advantages and disadvantages of merging these two regional bodies. A more systematic appraisal of the regional housing boards and the work of the regional planning bodies in the production of regional spatial strategies would be required to make such an assessment. HBF should push for, and support, ODPM in undertaking such an assessment over the next 2 years as spatial strategies are produced.

RECOMMENDATION 7

· Government should set out technical guidance on determining the scale and allocation of housing provision at the regional level to ensure that methodologies take account of all relevant market factors.

7. Barker identifies inconsistencies across regions with regard to the methodologies used to assess regional housing needs and markets. A more prescriptive, centralised framework would be more robust and transparent.

ISSUES

8. In effect, Barker is suggesting that regional housing provision is established by central government since a standard methodology would enable all regional figures to be amalgamated to reach a national housing target. This is currently not possible, as the different calculations in each region do not allow for robust comparisons to be made.

9. HBF has argued for a long time that the government should have an integrated approach to housing, in effect, a national spatial strategy. The National Planning Forum (NPF) is currently undertaking an appraisal of the advantages and disadvantages of such a proposal. HBF is involved in the study.

10. The most obvious threat of this approach is that there would be little opportunity to discuss the national level of housing provision and the debate at a regional level would not be as flexible as suggested by Barker. However, the advantages of using consistent and transparent methodologies throughout the country for determining regional housing figures is attractive and could be incorporated into the NPF study into the merits of a national spatial strategy.

ACTION

11. HBF will continue to input to the NPF research regarding a national spatial strategy and to work with ODPM to examine possible criteria for guiding regional housing assessment undertaken as part of regional spatial strategies.

RECOMMENDATION 8

· Government should set clear guidance for the composition of regional planning and housing bodies, particularly the non elected component.

12. Barker recommends that many other agencies (such as Highways, Rail and water authorities) should be represented on the proposed regional housing and planning boards.

13. The new planning Act sets a requirement for a minimum of 60% of RPBs to be elected representatives. This suggests that 40% should be representatives from other sectors such as social and economic partners.

ISSUES

14. There is currently a mixture of approaches to the make up of both the regional planning bodies and the regional housing boards, particularly as to the level of representation from non-elected representatives.

15. Similarly, HBF has had a mixed approach towards seeking representation at board level depending on the circumstances in each region. For example, in the South, where housing provision is very controversial, HBF has concentrated on sitting on advisory groups rather than the main board in order not to constrain the possibility of critically examining the emerging strategies at a later stage. In the northern regions HBF has obtained a seat on many of the boards in order to help guide investment decisions towards areas of high, rather than low, market strength.

ACTION

16. HBF should decide whether to continue to have a mixed strategy towards membership of regional housing bodies or to adopt a common approach throughout the country. 

RECOMMENDATIONS 9 AND 14

· Local plans should be more realistic in their allocation of land for housing.

· Local authorities should allocate a buffer of 20-40% above their strategic requirement to be released to respond to signals of market disequilibrium.

· Government should issue guidance to set out how this process should work and the type of triggers used for the assessment of disequilibrium.

· Sites that are not available, suitable and viable should be disregarded for the purposes of the sequential test.
ISSUES

17. HBF has long argued for local plans to be more realistic in assessment of allocating land for residential development. Historically this has been based on the 1991 research undertaken by Roger Tym and Partners, which recommended to the then Department of the Environment, that plans make an allowance for non implementation of allocated sites. In the absence of any detailed site assessment this should be in the order of 10% of allocated land.

18. The first part of recommendation 9 addresses the issue of non implementation and should be supported. Similarly recommendation 14 suggests a requirement for local authorities to take account of practical issues affecting the deliverability of sites when making their assessment of land availability in plans. HBF has also advocated such assessment for a number of years.

19. The second element of recommendation 9 is for additional land to be allocated and released if indicators show the market to be failing to meet housing need in terms of affordability or an employment/housing mismatch. 

20. Many local authorities (particularly in the south of England) have expressed concern at the notion that either of these two indicators would be significantly affected by the release of additional land for housing. Thus, the proposed “buffer” of land to address emerging affordability problems is unlikely to find favour with local authorities. 

21. Nevertheless, if ODPM are to consider how market pressures and failures are to be addressed through the planning system and choose to follow recommendation 1 of the report to establish a national housing affordability goal, both a buffer of allocated land and triggers for its release will need to be incorporated into ODPM guidance.

ACTION

22. HBF should push for government guidance to stress that development plans should make realistic assessments of housing delivery on sites either allocated in plans or identified by urban capacity studies.

23. HBF should work with ODPM to assess the potential for establishing affordability targets and goals both nationally and regionally and establish mechanisms for responding to affordability indicators.
RECOMMENDATION 10

· Planning guidance should advise authorities on how to make assessments of the value of land to society, including an assessment of existing land designations including green belt land.

24. Barker recommends that the containment of urban sprawl through green belt designations should be maintained. However, she expresses concern over the contention that all urban land is suitable or desirable for development while all greenfield land should be protected.

ISSUES

25. It is disappointing that Barker does not recommend readdressing urban sprawl in a more responsive way than the blanket approach of green belt designations. Although she suggests that existing green belt be re-examined it is unlikely that this will result in any meaningful assessment of opportunities for sustainable urban extensions to be promoted on the back of this recommendation.

26. Her point regarding the value of much urban land to society (especially open urban land) is well made and has been a case presented by HBF for some time. Government guidance should be amended to reflect this fact.

ACTION

27. HBF will press ODPM to incorporate an assessment of the value to society of land in local authorities’ procedures for allocating land for development.

RECOMMENDATION 11

· Government to introduce two additional routes for developers to apply for planning permission.

28. Barker addresses the emerging issue of the use of design codes as part of the application process. She recommends that applicants should be able to submit an outline application which would provide more detail than the current outline application procedures, but that in doing so the political element of assessment of later submission of details would be removed, with the detailed decisions being made by an officer.

29. The alternative route would be for an applicant to submit a design code that the development would follow. Once again, once the principles of the design code had been agreed by councillors the details of development would be a technical assessment made by officers.

ISSUES

30. Neither of these two routes appears to be “additional” as suggested by Barker. The new Planning Act introduces a requirement for all applications to include a statement of design principles and, depending on the level of detail submitted, suggests that either of these two new routes could already be taken under the new Act. Similarly, the ODPM is currently running a year’s pilot of the use of design codes within the planning system. HBF has a seat on the advisory panel to the project.

31. However, it is the recommendation that elected members be restricted to establishing development principles rather than considering all details of a proposed development that is of greatest interest to the industry. This was one of the more radical suggestions made by HBF in its second submission to the Review and it is interesting that Barker has agreed with the approach.

32. It is, however, likely to be one of the more controversial recommendations, particularly with local authorities which will inevitably claim that it seeks to introduce a democratic deficit into the system of decision making. 

ACTION

33. HBF should continue to work with ODPM towards the issue of clear guidance on the level of detail to be submitted under the new requirements for statements of design principles with all applications.

34. The debate on removing elected councillors from the detailed decision-making process should be keenly supported by HBF on the basis of the case made for such a process in recommendation 11.
RECOMMENDATION 12 and 13

· PPG3 should be rigorously reviewed with possible amendments discussed with key stakeholders, including the development industry.

· Regional Spatial Strategies should be allowed to deviate from PPG3 where there is clear regional evidence. 

ISSUES

35. PPG3 is currently under review and HBF is working closely with ODPM to address a number of key issues that have created regional problems due to the “one size fits all” application of the guidance.

36. On the other hand it is difficult to support both regional deviation from national guidance, while at the same time supporting the recommendations for more central prescription on, for example, methodologies for calculating regional housing requirements.

ACTION

37. HBF should continue to work closely with ODPM on revisions to planning guidance and should support regional deviation from national policy guidance only where there is agreement among all stakeholders.

RECOMMENDATION 15

· Planning Delivery Grant should incorporate measures that avoid the perverse incentive for authorities to reject applications to meet performance targets.

38. Barker suggests that performance should be measured on outcomes as well as process, for example, by measuring the rate of appeals to identify authorities that refuse applications within the statutory timetable in order to meet performance targets.

ISSUES

39. This perverse outcome of planning performance measures was identified by HBF some years ago. It was supported by the ODPM’s own research into the increasing level of appeals being submitted which was published recently. 

40. The local authority answer to this perversity is to point out that the applicant has a right to have a decision made on the application as submitted within a reasonable timetable and that there is no statutory provision for amending an application after it has been submitted. The correct procedure is to address the reasons for refusal with an amended application.

41. HBF was supportive of the proposal in the planning green paper to allow agreements to be made between applicants and local authorities on a timetable to process an application. This was considered potentially to be particularly helpful on large applications where the applicant required the authority to focus on the formality of an application, rather than the informality of pre-application discussions, many decisions and requirements of which were not carried forward to the decision making process.

42. It is believe the criteria for the allocation of Planning Delivery Grant for 2004/05 will be amended to include housing delivery as a performance indicator.

ACTION

43. HBF should press ODPM to consider performance targets that reflect positive working practices by authorities.

RECOMMENDATION 16

· Local government resources need to be released and strengthened.

44. Barker makes a number of suggestions as to how this recommendation might be achieved: Permitted development rights could be extended, removing a large number of householder applications from the system; Increasing application fees; Consider the use of dedicated project teams for major applications; The development of the Planning Advisory Service (PAS) team of trouble shooters.

ISSUES 

45. Most of these recommendations are already being enacted. The new planning Act contains provision for local authorities to vary permitted development rights through local development orders. A review of the fee structure is already under way, with an expected consultation on the recommendations of the researchers expected soon. Guidance on dedicated project teams and the setting up of the Planning Advisory Service “parachute team” are being implemented by ODPM. HBF is on the PAS steering group.

ACTION

46. HBF will continue to work with ODPM to ensure that resources are released to allow local authorities to focus on key development decisions.

RECOMMENDATION 17 and 18

· Central Government funding of local authorities should be forward looking to reflect growth, rather than penalising authorities that have high housing growth leading to a budget deficit in the short term.

· Local authorities should be incentivised to meet housing growth targets. One way might be to disregard for grant purposes the increased revenue from Council Tax for a period of up to 3 years.
ISSUES

47. Both of these recommendations refer to financing of local government, an issue into which HBF has not previously ventured. However, with the review of planning obligations currently being undertaken by both ODPM and Treasury (in conjunction with recommendation 24: Planning Gain Supplement), introducing financial incentives for local authorities that meet housing growth targets is clearly of interest.

48. The Local Government Association is currently engaged in a debate with its members about financing local government and includes both proposals in its consultation document.

ACTION

49. HBF will monitor other local government finance initiatives in order to inform the debate on reform of planning obligations, particularly where these are encouraged to make contributions to wider public services and community goods.

RECOMMENDATION 31

· PPG3 should direct local authorities to consider the impact on competition when making allocations in development plans.

· Local authorities should consider agreeing a build-out rate for large sites with the possibility of including a condition of planning permission to specify a build out rate.

50. In allocating land for development, local authorities should be aware that a number of small sites would generate greater competition in the housing market, leading to a more efficient land market, than one large site.
ISSUES

51. HBF has argued for many years that the choice between a large site or a number of small sites should be influenced by the need to allow choice for purchasers, as well as allowing for delivery of higher numbers, faster. Whether or not it is the best strategy for an area to put all its eggs in one basket depends on a number of factors, but it should always be related to delivery and should reflect the tests of recommendations 9 and 14 (above).

52. In terms of build-out rates local authorities are criticised for being ignorant of both developers’ intentions and the natural market rate of sales in their areas. Better liaison between the local authority and the developer would facilitate clear forecasting of delivery and would identify potential shortfalls, thus allowing annual monitoring to respond to under-provision through release of addition sites. 

53. However, it is unlikely developers would wish to be tied to a specific build-out rate by planning condition as this offers very little flexibility to meet changes in the market.  

ACTION

54. HBF will continue to work with ODPM to improve monitoring of both allocations and permissions to allow for better trajectory planning of proposed annual completions.

SKILLS

RECOMMENDATION 34

· CITB-ConstructionSkills and the House Builders Federation should work together to develop a strategy for substantially increasing the take-up of apprenticeships from the current level of three apprentices per 100 workers, to bring the UK to the levels of leading international comparators, such as the Netherlands and Germany. The development of this strategy should also explore whether the appropriate number and range of courses exist, and whether housebuilders are investing sufficiently in their own workforce training, as well as addressing the skills needed for modern methods of construction.

In the short term, Government should consider increasing support for skills in the construction sector, alongside any increases in the training levy. If skills constraints are not adequately addressed by March 2007, Government should conduct a review of the effectiveness and impact of CITB-ConstructionSkills in the housebuilding industry.
ISSUES

55. HBF has set up a Working Group reporting to the HBF Careers, Skills and Training Committee. Initial membership is drawn from the Careers Committee and as well as senior representatives from CITB-ConstructionSkills and NHBC. The Working Group first met on 3 June to consider the issues raised by Barker. It reached the following conclusions.

56. If the industry is going to be able to increase output by as much as 70-120,000 new homes per year to an acceptable quality, it will need to address a range of issues:

· The numbers of skilled people needed;

· And skills quality;

· Training needs across the whole range of skills – site trades, site managers, white collar (e.g. QSs), management;

· Taking account of regional variations such as use of direct labour vs sub-contractors, skills shortages, training variations, etc.;

· Taking account of the different methods of entry into different skills, and differences in on-the-job and formal training;

· Reviewing existing forms of training and possible reforms;

· As well as ‘softer’ aspects such as retention, turnover, quality;

· And the potential impact of greater adoption of modern methods of construction on future skills requirements.

57. The Working Group also noted that recommendations on customer service and a code of conduct, design, and modern methods of construction, all have skills and training implications.

58. There is limited information on the future skills requirements of the house building industry. HBF is exploring research and data availability with CITB. No one has assessed the skills implications of an increase in house building on the scale proposed by Barker.

59. If, as seems likely, there is insufficient information already available to assess the future skills and training requirements of the house building industry, especially to meet the Barker numbers, the Working Group suggests a special industry survey. CITB supports this suggestion for several reasons: to increase its own understanding of the house building industry’s special requirements; to strengthen its case to Government for funding; to provide a benchmark against which it can measure progress by March 2007 when Barker recommends the “Government should conduct a review of the effectiveness and impact of CITB-ConstructionSkills in the housebuilding industry”.
60. CITB discussions are already in progress to draw up a Sector Skills Agreement (SSA) for construction. This agreement provides an opportunity to influence the allocation of public funding for future training. Improving industry skills is a Government priority.

61. Because an industry survey of skills requirements would have to be done at regional level, and would almost certainly have to include sub-contractors, it would require the support of the chief executives of the larger house builders. Every effort would be made to keep the survey simple, and to focus on qualitative assessments of likely needs rather than quantitative (e.g. asking house builders to assess likely areas of shortage on a scale of 1-5, rather than asking for current and anticipate future numbers of skilled people, a more onerous task).

62. The results of the survey would identify the most significant future skills problems, which would in turn help CITB draw up an industry skills plan in close cooperation with HBF, NHBC, etc.

ACTION

63. The Steering Group is accordingly asked to agree that, if existing data are not adequate to identify future skills and training requirements, a survey should be carried out as an immediate priority, backed at Chief Executive level.

DESIGN

RECOMMENDATION 35

· The industry should work together with CABE to agree a code of best practice in the external design of new houses. Where planners and housebuilders disagree on specific design issues, they should seek arbitration, possibly through CABE, to resolve these matters.

ISSUES

64. HBF is establishing a new Working Group of members to look at options for responding to the proposal for a code of best practice in the external design of new homes. It is hoped this group can meet for the first time with representatives of CABE on 22 June. Membership of the group might subsequently be expanded to include representatives of relevant professions. The group will report to HBF’s National Planning Committee.

65. There is much work already going ahead on good practice in design, so the group will need to review this and consider how far it may be necessary to add to existing initiatives rather than simply drawing these together in a coherent way. Existing activities include the Building for Life initiative and the use of design codes in the planning system.

ACTION

66. The Steering Group is asked to endorse this initial approach and provide any additional guidance it considers relevant.

MODERN METHODS OF CONSTRUCTION

RECOMMENDATION 33

· The House Builders Federation, in conjunction with NHBC, ConstructionSkills and other interested parties, should develop a strategy to address barriers to modern methods of construction.  This strategy should be developed to fit alongside existing initiatives, working closely with Government to identify further measures that can be taken.  A range of approaches should be explored, in particular actions by industry and changes to NHBC policy and practice, as well as representations to Government on areas such as changes to Building Regulations.

ISSUES

67. Modern Methods of Construction can come in many shapes and sizes, as illustrated in recent reports from the Housing Forum.  HBF feels that it is important for the house building industry to have clear views and policies about the appropriate contribution MMC can make to a successful industry.  At present many outside bodies make bold assertions about what is good for housebuilders, rather than listening to the views and needs of the actual practitioners themselves.  Given the high importance of MMC expressed by Egan, Prescott and now Barker, the HBF is setting up a special group: 

· to provide a clear positioning statement on MMC, 

· to work with bodies such as CML, ABI, RICS, ODPM, DTI, BBA, BSI, NHBC, LABC, CPA on the development/use of MMC,

· the relevance of MMC to the provision of social, affordable and private dwellings,

· to liase with the MMC supply industry bodies (Timber, Steel, Concrete) on issues of standards and protocols.

68. The Barker Review recommendation refers to developing a strategy to address barriers to modern methods of construction. Whilst the inference would appear to be that there is resistance from house builders to adopting such methods of construction, other potential barriers also exist, e.g. by the public, by the mortgage lenders, from insurers, etc. In its submission to the Barker Review, HBF also identified financial viability as a key issue and the need for greater volumes to bring down costs through economies of scale. At a meeting with senior ODPM officials, this same point was raised, although ODPM is under the impression the industry wants volumes to be raised through public sector house building. 

69. The HBF will also need to consider these issues in the working group and identify the opportunities to remove/avoid these barriers, thus assisting the adoption of any modern method of construction for all concerned. The customer care and skills issues referred to in the Review report will also have relevance to the MMC working group.  Also, the group will have to be mindful of other government initiatives, especially those relating to sustainability, with particular reference to energy and water efficiency, waste and use of materials. There is no point in considering new methods of construction that may soon be unacceptable to the sustainability lobby.

ACTION

70. Steering Committee members are asked to consider whether they are content with the approach taken by HBF in addressing barriers to the uptake of MMC and whether any other issues should be addressed.

CUSTOMER SERVICE

RECOMMENDATION 32

· The housebuilding industry must demonstrate increased levels of customer satisfaction:

The House Builders Federation should develop a strategy to increase the proportion of house buyers who would recommend their housebuilder from 46 per cent to at least 75 per cent by 2007. Over the same period, levels of customer satisfaction with service quality should rise from 65 per cent to at least 85 per cent.

The House Builders Federation should develop a code of conduct by the end of 2004 for new house sales in full compliance with the framework provided by the Office of Fair Trading’s Consumer Codes Approval Scheme. This code of conduct should require fair contracts complying with the Unfair Terms in Consumer Contracts Regulations 1999.

If progress is unsatisfactory, or if consumer satisfaction levels do not rise substantially in the next three years, the Office of Fair Trading should conduct a wide-ranging review of whether the market for new housing is working well for consumers.

ISSUES

71. HBF has met the OFT, NHBC, Housing Forum and several organisations providing customer satisfaction research. An OFT ‘case officer’ has been assigned to HBF. The OFT code of conduct for customer service is a new initiative to provide a Government-approved method of self regulation. No industry codes are yet approved, although several are well advanced. A range of requirements must be met in order to gain OFT approval for a code, so there is no danger of a code merely meeting the lowest common denominator. Each industry code will be tailored to the specific requirements of that industry. OFT appears to have a flexible and realistic approach.

72. It would be impossible to meet the Barker deadline of end 2004 because a code must have been running for some time before it can receive OFT endorsement. However HBF is aiming to draw up a draft code of conduct, meeting the OFT requirements, by the end of the year.

73. At this stage, HBF does not propose setting up a special working group. The first step will be to consider the existing voluntary NHBC code of conduct for customer service to identify strengths, weaknesses and possible omissions in relation to the OFT requirements. Several legal firms have offered to assist HBF staff. Once a first draft has been drawn up, this will be submitted to member companies for comment.

74. An important issue to be resolved is the organisation to ‘sponsor’ (or set up and run) the house building industry code of conduct. One key OFT requirement is that all members of a sponsor must sign up to the code. Although Barker suggests HBF should set up the code, clearly this membership requirement could create problems. Also, HBF does not at present have the expertise to run such a code. The same problem would seem to apply to NHBC, potentially a more logical organisation to run the code. A special body may have to be set up to sponsor the code.

75. Another issue is the need to monitor regularly customer satisfaction. Publication of company-specific data can be contentious and there are already a number of industry surveys, either industry-wide (Housing Forum), syndicated (Malcolm Pitcher) or in-house company surveys. There is a risk of survey overload for new home buyers.

ACTION

76. Members of the Steering Committee are asked to consider whether HBF’s approach is appropriate and whether there are any other issues which need to be addressed.

VOLUNTARY COMPENSATION SCHEME

RECOMMENDATION 36

77. The House Builders Federation, in consultation with its members, should draw up a best practice guide for voluntary compensation schemes to directly compensate those immediately affected by the transitional effects associated with development. This might include cash payments to individual households.
78. Members of the Committee will be given a verbal update on this recommendation at the meeting.

PLANNING-GAIN SUPPLEMENT

RECOMMENDATION 26

· Government should use tax measures to extract some of the windfall gain that accrues to landowners from the sale of their land for residential development. 

Government should impose a Planning-gain Supplement on the granting of planning permission so that landowner development gains form a larger part of the benefits of development.

The following principles might be considered:

• Information would need to be gathered as to the value of land proposed for development in each local authority. Sources of data could include actual transactions and/or Valuation Office Agency estimates as to the land prices in various local authority areas.

• Government would then set a tax rate on these values. This tax should not be set so high as to discourage development, but at a rate that at least covers the estimated local authority gain from Section 106 developer contributions and provides additional resources to boost housing supply.

• The granting of residential planning permission would be contingent on the payment of the Planning-gain Supplement of the proposed development.

• Government may want to consider the operation of a (substantially) lower rate for housing development brownfield land, and the possibility of varying rates in other circumstances, e.g. for areas where there are particular housing growth strategies, or where other social or environmental costs may arise.

• A proportion of the revenue generated from the granting of planning permissions in local authorities should be given directly to local authorities. Government should also amend the operation of Section 106 planning obligations, as set out elsewhere in Chapter 3, to take account of this new charge.

• The Government may want to consider allowing developers to pay their Planning-gain Supplement in installments over reasonable time periods so as to ensure that housebuilder cash flow pressures are sufficiently accounted for.

The introduction of a tax would need to be accompanied by transitional measures to ameliorate the impact on developers already engaged in land sales contracts that were drawn up before this charge was introduced, or for those who hold large amounts of land already purchased, but where planning permission has yet to be secured.
ISSUES

79. HBF has had a preliminary meeting with Treasury and ODPM officials at which HBF was asked to prepare an ‘Issues Paper’ (appended). It was clear neither has thought through adequately the practical workings of the proposed tax. Several HBF members have asked to be involved in discussions with Government.

80. Treasury argues the Supplement should not be treated as just another tax. The idea is that it would be introduced alongside a very tightly drawn S106, with the combined take from the two no more onerous than current S106 payments. Also, at least some of the Supplement money would be recycled to local authorities to fund infrastructure, thus helping increase the number of housing completions. So the industry would benefit from greater certainty and speed, and higher output.

81. However the suggestion of the Supplement has put back discussions of S106 reform. The Government has allowed a year for consultation on the Supplement. If a workable Supplement cannot be devised, as some experts believe, HBF will want to see S106 reform introduced as soon as possible.

ACTION

82. Members of the Committee are asked to discuss their own views on the proposed Planning-gain Supplement.

PROPERTY INVESTMENT FUNDS (PIFs)

RECOMMENDATION 30

83. Government should deliver its proposals to promote greater interaction between institutional investors and the residential property market, through the introduction of tax transparent property investment vehicles.
ISSUES

84. HBF has had discussions with the BPF and RICS, attended a special ODPM seminar and attended a City conference on PIFs.

85. The detailed tax and financial considerations are beyond the expertise of HBF and will be left to organisations such as BPF. Also, PIFs are about demand, not supply, and so do not sit easily within the Barker agenda. 

86. The timing of their introduction will be important. In today’s market conditions, a sudden large influx of institutional money would risk destabilising the market by driving up prices. However in more subdued conditions, PIFs could provide a very helpful new source of demand for new homes. ODPM officials consider they are most likely to benefit house builders in large growth areas by adding an additional market, outside the owner-occupied sector. Experts in the private rented sector suggest products for PIFs will have to be tailored to the sector’s needs which may differ from owner-occupied housing. It has been suggested commercial developers, with expertise in large mix-use schemes, may be better suited to supplying dwellings suitable for PIFs.

ACTION

87. Members of the Committee are asked to consider what approach HBF should take to PIFs, given that the consultation period ends on 16th July.

OTHER RECOMMENDATIONS

88. Barker Review recommendations also cover a number of other issues:

· Measures to increase investment in infrastructure

· Definition of the role of EP to avoid ‘crowding out’ the private sector; 

· More strategic use of area-based special purpose vehicles and new guidance;

· Measures to increase the supply of social rented housing and increase RSL efficiency;

· Extension of the contaminated land tax credit and grant scheme.

ACTION

89. HBF has not taken specific action on any of these other recommendations. Do members of the Committee consider further action should be taken?

APPENDIX

PLANNING GAIN SUPPLEMENT (PGS)

HOUSE BUILDERS FEDERATION (HBF) ISSUES PAPER
It is important that before bringing any new tax into operation, both the Government and the industry are confident that it is robust enough to apply to all parties, without being easily avoided by the well informed or evaded by those willing to ‘cut corners’.  Our aim must be to create a tax

· which is fair, but does not excessively recompense Planning Authorities for desisting from planning gain ‘blackmail’

· where compliance does not become a burdensome expense in itself

· which is unavoidable 

· which is simple and comprehensible.

In hoping to achieve this, we think the following issues must be tackled.

1) Who is the assessable person?

There are three options we can identify

· The person seeking planning permission – there may be problems funding tax if he is not the vendor or about to be vendor but wishes to develop it himself.  If he is or has purchased the land, there will be a cashflow problem in funding tax

· The vendor of land with planning permission  - he can easily evade payment by disappearing

· The purchaser of land with planning permission – again cashflow problems.

2) What is the taxable event?

Any tax needs an event to trigger it:  for example, the sale of land or the grant of planning permission or both.  We need to consider what the event will be to trigger PGS.  It is worth saying here that the industry has seen major house building developments in several cities where although the developments were in all practical respects fully in the control of volume house builders, for political reasons, no land was actually sold to them at all.  So sale will probably not ‘do’. Similarly, when the owner is the developer, no sale takes place subsequent to planning permission.

One possibility for a trigger would be start on site. However because this is not a clearly defined, statutory stage, it is likely to raise all sorts of definition problems as to what constitutes a true start – e.g. would soil tests qualify?

There is also the problem of ‘speculative’ planning applications, where an owner is trying to value a site or get a permission to raise the value in order to sell on to a developer. Would the land owner who achieved the permission be liable for the tax? What if the site was not sold and permission not implemented? The PGS could act as a major deterrent to such speculative applications. We understand research in London suggests a large proportion of planning applications are by non-developers. What if the sites was sold, but the developer then went for a different permission, generating a different land value? Would there have to be two payments, one with each permission? And what of revised permissions generally?

3) Are there to be parties & types of residential permissions exempt from the tax?

Are local authorities, NHS trusts, schools, universities, major public sector landowners, English Partnerships, RDAs, RSLs, etc. to pay PGS?  If there are exceptions, we may see a proliferation of arrangements to ensure that the assessable person is exempt.  Whilst logically a LA might be argued to only be short changing itself if it arranges to not pay PGS, decision makers are often ill informed and award contracts to arrangements that superficially seem cheaper or have a better cashflow. Also, if EP, RSLs, etc. were exempt, this would put private developers at an unfair disadvantage bidding in the land market. Some RSLs are moving into purely speculative private development, so exemption would raise considerable problems.

Would permissions for student accommodation, nursing homes, home/work units, hostels, etc. be included or excluded? If excluded, we could foresee some ingenious efforts to get around paying the PGS.

4) Is PGS on all planning consents – or just house building?

Is PGS to be a tax on all planning consents or just consents that involve house building?  If just house building, how is a mixed development to be apportioned?  Most developments are mixed insofar as they contain provision for shops/surgeries/local service industries. Limiting the PGS to house residential development would distort the land market by creating a tax advantage for non-residential development, a peculiarly perverse result given the Government’s commitment to increasing house building.

5) How is planning consent to be defined?

There appear to be outline consents, detailed consents and any number of other variations.  What is a ‘planning consent?’

6) What are the elements of the taxable computation?

The taxable computation could take for form of 

	Value at
	Point in Time 2

	Value at
	Point in Time 1

	
	Gain by x % tax

	
	


Alternatively, it could be 

Value at Point in Time 2 x % tax

Method 1 taxes inflation as well as planning gain unless one builds in calculation to increase the value at Point in Time 1 by some cost of living type index.  How would this be fixed over very different regions.

Method 2 has been used in some taxes, but makes no allowance for ‘cost’ and therefore does not really measure ‘gain’.

What would the points in time be?

What account would be taken of the current use value of a site? A site might have zero value (or even negative value) because of contamination, etc. Almost any current use would reduce the land value compared with what the land would be worth if it had no current use. In the extreme, the costs of relocating a thriving business from a site to free it for residential development could eat up most or all of the “land value”. In short, the uplift in land values from residential permission, after costs, can vary enormously in a local authority area.

7) Deductions

Will any expenses/deductions be allowed beyond the value at “Point in Time 1”?  Land could, for example, be acquired so heavily contaminated that it was valueless or of negative value.  The purchaser might spend considerable time and money attempting to demolish/clean pollution before seeking planning permission, or this might be done after planning permission. Or it might be done by EP or an RDA well in advance of development.

Are there to be any allowable deductions in any computation?

8) How is tax to be funded?

Clearly this depends on who is the person chargeable, what is the chargeable event and when is the tax to be paid – all I note it down for is as a reminder that there is little point raising large taxes at a point when the parties involved have no liquid assets.  All that will do is strangle projects at birth.

9) When is the tax to be paid?

Unless the tax is to be paid by the vendor of land, there are likely to be difficulties in funding its payment, unless there is a long delay between the chargeable event and the payment date, and/or an interest free instalment system.

At the moment, whilst s.106 agreements can demand large cost items such as swimming pools/sports facilities, these do not have to be built immediately and are often brought on line late in the development, as the sale proceeds of completed housing is beginning to flow.  They are certainly not the first element of any project!  The need to make any large tax payments - or tax liabilities with commercial interest running – will have to be built into the cashflow projections for any development and are likely to reduce viability in borderline cases.

We would need an interest free instalment system with a first payment triggered by actual ‘on the ground’ development and the receipt of sale proceeds e.g. sale of first dwelling, receipt of sale proceeds of dwellings totalling value of land.

10) Refunds/Liability reduced to nil

There are projects with little or no funding at the planning permission stage where  the entrepreneur who has applied for the planning permission attempts to interest funders and developers in a project in the light of the planning consents.  If no development goes ahead, or a development is aborted, there will have to be a refunds system if any tax has had to be paid before first sale.  There must be some flexibility in the system to cope with a landowner who has sought planning permission with a view to developing his asset but been unable to get the project the necessary funding.

11) Protection for all sides against avoidance

We are concerned that the legislation must make it clear who is liable for the tax, and that the taxing authority has no recourse to the other parties for unpaid tax.  One of the assumptions used to justify the creation of a tax is that it will not fall heavily on any one party, because it will be adjusted for in the price offered for land.  This is likely to be true.  But prices can only be adjusted in a market place where there is known certainty of liability for the tax.  Fears that liability to tax might rebound around the parties – for example if the party with first call to pay is small/a foreign resident/an inexperienced developer, may make others unwilling to contract.

12) Recipients of the tax

Who is to receive the funds raised by this tax?  If the tax is intended to prevent the ‘blackmailing’ of developers by planning authorities determined to acquire community assets, those planning authorities have to receive the funding to purchase the community assets they deem necessary.  They will then have funds to pay for them either from the developers or to go out to tender to other builders.

13) Who is to administer/collect the tax?

Whilst it might be simple to say that the planning authorities granting the permissions should be the recipient of the funds raised, should that authority be the administrator/collector of the tax?  Few planning authorities have the resources to administer/collect a tax where there must, we think, be long delay between triggering liability and payment, where the sums involved could be very large and that therefore the temptation to avoidance by changing legal identity may be high.  If liability is placed on the developer, what happens if the developer goes bankrupt before completion or changes identity?  Few local authorities would have the expertise to ‘police’ their tax – collect it from avoiders and evaders or to do so consistently with one another.

14) Is the tax to be hypothecated or ear-marked to a particular development or left in a more general pot? How much will be retained by the LA? 

A developer who has paid tax will expect that tax used on his development.  How will he get recourse for the spine roads etc. that are required to enable him to start developing and selling if they are not forthcoming because a local authority has used its PGS on other projects? If a LA retains only part of the PGS on a permission, there will be rather less incentive to collect the money than if it retains 100% - assuming the LA is the collecting authority.

15) Is there to be a set off mechanism to allow developers to pay in kind rather than cash?

Many developers may want to build their own spine roads (for example) and have control of them rather than allow other builders/engineers with a development and rely on their workmanship and timetables.  If a developer puts in the infrastructure that is properly the cost of the local authority, how can this be set-off against his tax liability?

16) Greenfield/brownfield

These terms are used a great deal, but are not defined and in our experience are used to mean something quite different by each user.  Greenfield can mean ‘never built on before,’ ‘never used for an obvious industrial purpose’ or ‘uncontaminated’ or both.  Brownfield can mean ‘previously used’, ‘previously used for an industrial process’ or ‘contaminated’.

It is worth pointing out that Britain has been an occupied island for over 8,000 years.  The population in 1300 was as high as it was in 1900, but lived spread through the countryside rather than the cities.  Dyers coloured fabric and tanners prepared skins using dangerous chemicals throughout the country.  If you start a ‘previously unoccupied’ test, you might have to time limit it.  There are only very incomplete records of land use prior to 1946 – beyond the very obvious historical evidence left in buildings themselves.  Evidence of contamination or industrial use is patchy.

If one looks at ‘contamination’ as a measure of brownfield, it requires expensive scientific evidence.  A farmyard and outbuildings can have been move heavily contaminated with oil, chemicals and slurry than the tarmac surfaces of an abandoned gas works.  Land can become contaminated by poisoned groundwater without ever having been ‘used’.

If the tax is to be levied at two rates, how are they to be distinguished?  It may be worth considering a system akin to the stamp duty disadvantaged areas lists.  These lists of parishes, where a reduced rate applies to all land within them.  This has the advantage of certainty – all parties can establish the rate applicable in advance – and flexibility insofar as the Government can add or subtract areas (with warning) where it wishes to help/hinder development.

17) Transitional arrangements

Any tax which hopes to have no punitive effects has to have transitional arrangements and/or a long lead in with publicity.

18) Double taxation

Much depends on who bears this tax – but we also need certainty on what tax relief there will be for what is in effect another overhead on business.  Only then can its real cost be factored into the price of land.

Currently, developers are forced to build playgrounds, sports halls, etc. in exchange for achieving the s.106 consents.  The costs of designing, building and commissioning these assets are all tax deductible.

If the provision of assets is to be changed into the provision of cash via PGS, it would need to be a deductible expense if it is not to cost more.

19) VAT

We need to confirm whether the payment of PGS will or will not be a payment for a supply for VAT purposes.  

VAT creates further major problems.  The planning authorities have, to date, received their “community assets” VAT free whereas if they had been built as commissioned work for the local authority, they would have been charged VAT at 17.5%.

The VAT ‘thinking’ has been as follows - the developer is in the business of building houses for sale.  All the costs he incurs are costs necessitated by the purpose of selling houses.  He does not sell sports halls and he has no wish to build or sell sports halls - so all VAT incurred in building sports halls will be deductible from the VATable supply he makes – houses.  Houses are 0% supply so he recovers VAT in full.  House builders do not charge the local authority for the sports hall etc provided – they are not a VATable supply being a sort of ‘gift’.

If the ‘blackmail route’ is stopped, and the local authority receives money in its place – let us say the same amount of money that the house builder would have paid to build a notional sports hall – the authority will have to commission a builder to build a sports hall.  The builder will, however, charge VAT at 17.5%.

We suspect that it is avoidance of the VAT that has been one of the incentives for local authorities to blackmail developers with such abandon.  If this shortfall is not addressed, it seems likely that the ‘scaling back’ of the ‘conditions’ on planning consents will be very temporary.  This does need some thought.  If local authorities are expecting the same level of community assets from the PGS as received to date, it will cost developers/landowners 117% of previous costs.  This is a big price to pay for simplifications to the s. 106 system.

20) Size of plot – a caution

This is just to caution any tax that gives different rates dependant on types of previous use.  An area of redevelopment may combine many areas which were previously held in different ownership and will be scattered with currently occupied and long unoccupied buildings standing in large and small plots.  A plot sold to a developer may have had several land uses.  Development will reconfigure an area in ways that make it unrecognisable with new roads and boundaries.  A development may cross or span the boundaries between two planning authorities.  Any tax needs to ‘understand’ this.

21) The Rate

What ‘zone’ is contemplated for the rate (0-10%, 10-20%, …?)  When consulting on the effect of the PGS, it will be important for the industry to consider the size of the ‘bite’ it will have.

Will the rate: 

· vary between local authorities?

· vary between projects – for example will it be set differently for a development which is 99% social housing from one which is 1% social housing?

· be fixed by the Chancellor as a tax like corporation tax or VAT? 

· or set by another Government department?  

· or set by local authorities themselves?

22) The link between PGS and S106

The link with S106 is very important. The industry’s initial objection to the proposed tariff, when it was first suggested over two years ago, was that it could see itself paying twice – S106 and a tariff – even worse than the current S106 situation. The current ODPM idea is that site-related matters (on a strict necessity test) – e.g. road access, roundabout, ecological requirements on the site, etc. – would be covered by planning conditions (which gets around the “blackmailing” problem of current S106 agreements, whereas the tariff would be a form of ‘impact’ charge covering the wider impact of development (schools, health, general roads and transport, leisure, etc.). The tariff would be assessed by the LA to cover the impact of development in the district and tested at the local plan enquiry. If the PGS were introduced instead of the proposed tariff, the LA would want it to cover all these ‘impact’ costs. But as it would be set as a general percentage rate, possibly by the Treasury, independently of any ‘impact’ considerations, there is no guarantee it would be sufficient to cover these impacts; or indeed it might be much greater than needed to cover them if set quite high.

23) The Route Forward – comments by Liz Bridge, HBF Tax Advisor

Once you have had a chance to consider this paper, and to formulate some ideas, perhaps some small meetings, purely to look at the tax mechanism, would be a good idea.  I would say the person chargeable and the chargeable event are the most essential ‘bones’.  Much of the rest is flesh which has to be bonded/fixed around those bones.  Only if you/we can set those two right can a workable tax be created.  It would seem sensible to take these at our first meeting/meetings.

House Builders Federation
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