PLANNING GAIN SUPPLEMENT (PGS)

HOUSE BUILDERS FEDERATION (HBF) ISSUES PAPER

It is important that before bringing any new tax into operation, both the Government and the industry are confident that it is robust enough to apply to all parties, without being easily avoided by the well informed or evaded by those willing to ‘cut corners’.  Our aim must be to create a tax

· which is fair, but does not excessively recompense Planning Authorities for desisting from planning gain ‘blackmail’

· where compliance does not become a burdensome expense in itself

· which is unavoidable 

· which is simple and comprehensible.

In hoping to achieve this, we think the following issues must be tackled.

1) Who is the assessable person?

There are three options we can identify

· The person seeking planning permission – there may be problems funding tax if he is not the vendor or about to be vendor but wishes to develop it himself.  If he is or has purchased the land, there will be a cashflow problem in funding tax

· The vendor of land with planning permission  - he can easily evade payment by disappearing

· The purchaser of land with planning permission – again cashflow problems.

2) What is the taxable event?

Any tax needs an event to trigger it:  for example, the sale of land or the grant of planning permission or both.  We need to consider what the event will be to trigger PGS.  It is worth saying here that the industry has seen major house building developments in several cities where although the developments were in all practical respects fully in the control of volume house builders, for political reasons, no land was actually sold to them at all.  So sale will probably not ‘do’. Similarly, when the owner is the developer, no sale takes place subsequent to planning permission.

One possibility for a trigger would be start on site. However because this is not a clearly defined, statutory stage, it is likely to raise all sorts of definition problems as to what constitutes a true start – e.g. would soil tests qualify?

There is also the problem of ‘speculative’ planning applications, where an owner is trying to value a site or get a permission to raise the value in order to sell on to a developer. Would the land owner who achieved the permission be liable for the tax? What if the site was not sold and permission not implemented? The PGS could act as a major deterrent to such speculative applications. We understand research in London suggests a large proportion of planning applications are by non-developers. What if the sites was sold, but the developer then went for a different permission, generating a different land value? Would there have to be two payments, one with each permission? And what of revised permissions generally?

3) Are there to be parties & types of residential permissions exempt from the tax?

Are local authorities, NHS trusts, schools, universities, major public sector landowners, English Partnerships, RDAs, RSLs, etc. to pay PGS?  If there are exceptions, we may see a proliferation of arrangements to ensure that the assessable person is exempt.  Whilst logically a LA might be argued to only be short changing itself if it arranges to not pay PGS, decision makers are often ill informed and award contracts to arrangements that superficially seem cheaper or have a better cashflow. Also, if EP, RSLs, etc. were exempt, this would put private developers at an unfair disadvantage bidding in the land market. Some RSLs are moving into purely speculative private development, so exemption would raise considerable problems.

Would permissions for student accommodation, nursing homes, home/work units, hostels, etc. be included or excluded? If excluded, we could foresee some ingenious efforts to get around paying the PGS.

4) Is PGS on all planning consents – or just house building?

Is PGS to be a tax on all planning consents or just consents that involve house building?  If just house building, how is a mixed development to be apportioned?  Most developments are mixed insofar as they contain provision for shops/surgeries/local service industries. Limiting the PGS to house residential development would distort the land market by creating a tax advantage for non-residential development, a peculiarly perverse result given the Government’s commitment to increasing house building.

5) How is planning consent to be defined?

There appear to be outline consents, detailed consents and any number of other variations.  What is a ‘planning consent?’

6) What are the elements of the taxable computation?

The taxable computation could take for form of 

	Value at
	Point in Time 2

	Value at
	Point in Time 1

	
	Gain by x % tax

	
	


Alternatively, it could be 

Value at Point in Time 2 x % tax

Method 1 taxes inflation as well as planning gain unless one builds in calculation to increase the value at Point in Time 1 by some cost of living type index.  How would this be fixed over very different regions.

Method 2 has been used in some taxes, but makes no allowance for ‘cost’ and therefore does not really measure ‘gain’.

What would the points in time be?

What account would be taken of the current use value of a site? A site might have zero value (or even negative value) because of contamination, etc. Almost any current use would reduce the land value compared with what the land would be worth if it had no current use. In the extreme, the costs of relocating a thriving business from a site to free it for residential development could eat up most or all of the “land value”. In short, the uplift in land values from residential permission, after costs, can vary enormously in a local authority area.

7) Deductions

Will any expenses/deductions be allowed beyond the value at “Point in Time 1”?  Land could, for example, be acquired so heavily contaminated that it was valueless or of negative value.  The purchaser might spend considerable time and money attempting to demolish/clean pollution before seeking planning permission, or this might be done after planning permission. Or it might be done by EP or an RDA well in advance of development.

Are there to be any allowable deductions in any computation?

8) How is tax to be funded?

Clearly this depends on who is the person chargeable, what is the chargeable event and when is the tax to be paid – all I note it down for is as a reminder that there is little point raising large taxes at a point when the parties involved have no liquid assets.  All that will do is strangle projects at birth.

9) When is the tax to be paid?

Unless the tax is to be paid by the vendor of land, there are likely to be difficulties in funding its payment, unless there is a long delay between the chargeable event and the payment date, and/or an interest free instalment system.

At the moment, whilst s.106 agreements can demand large cost items such as swimming pools/sports facilities, these do not have to be built immediately and are often brought on line late in the development, as the sale proceeds of completed housing is beginning to flow.  They are certainly not the first element of any project!  The need to make any large tax payments - or tax liabilities with commercial interest running – will have to be built into the cashflow projections for any development and are likely to reduce viability in borderline cases.

We would need an interest free instalment system with a first payment triggered by actual ‘on the ground’ development and the receipt of sale proceeds e.g. sale of first dwelling, receipt of sale proceeds of dwellings totalling value of land.

10) Refunds/Liability reduced to nil

There are projects with little or no funding at the planning permission stage where  the entrepreneur who has applied for the planning permission attempts to interest funders and developers in a project in the light of the planning consents.  If no development goes ahead, or a development is aborted, there will have to be a refunds system if any tax has had to be paid before first sale.  There must be some flexibility in the system to cope with a landowner who has sought planning permission with a view to developing his asset but been unable to get the project the necessary funding.

11) Protection for all sides against avoidance

We are concerned that the legislation must make it clear who is liable for the tax, and that the taxing authority has no recourse to the other parties for unpaid tax.  One of the assumptions used to justify the creation of a tax is that it will not fall heavily on any one party, because it will be adjusted for in the price offered for land.  This is likely to be true.  But prices can only be adjusted in a market place where there is known certainty of liability for the tax.  Fears that liability to tax might rebound around the parties – for example if the party with first call to pay is small/a foreign resident/an inexperienced developer, may make others unwilling to contract.

12) Recipients of the tax

Who is to receive the funds raised by this tax?  If the tax is intended to prevent the ‘blackmailing’ of developers by planning authorities determined to acquire community assets, those planning authorities have to receive the funding to purchase the community assets they deem necessary.  They will then have funds to pay for them either from the developers or to go out to tender to other builders.

13) Who is to administer/collect the tax?

Whilst it might be simple to say that the planning authorities granting the permissions should be the recipient of the funds raised, should that authority be the administrator/collector of the tax?  Few planning authorities have the resources to administer/collect a tax where there must, we think, be long delay between triggering liability and payment, where the sums involved could be very large and that therefore the temptation to avoidance by changing legal identity may be high.  If liability is placed on the developer, what happens if the developer goes bankrupt before completion or changes identity?  Few local authorities would have the expertise to ‘police’ their tax – collect it from avoiders and evaders or to do so consistently with one another.

14) Is the tax to be hypothecated or ear-marked to a particular development or left in a more general pot? How much will be retained by the LA? 

A developer who has paid tax will expect that tax used on his development.  How will he get recourse for the spine roads etc. that are required to enable him to start developing and selling if they are not forthcoming because a local authority has used its PGS on other projects? If a LA retains only part of the PGS on a permission, there will be rather less incentive to collect the money than if it retains 100% - assuming the LA is the collecting authority.

15) Is there to be a set off mechanism to allow developers to pay in kind rather than cash?

Many developers may want to build their own spine roads (for example) and have control of them rather than allow other builders/engineers with a development and rely on their workmanship and timetables.  If a developer puts in the infrastructure that is properly the cost of the local authority, how can this be set-off against his tax liability?

16) Greenfield/brownfield

These terms are used a great deal, but are not defined and in our experience are used to mean something quite different by each user.  Greenfield can mean ‘never built on before,’ ‘never used for an obvious industrial purpose’ or ‘uncontaminated’ or both.  Brownfield can mean ‘previously used’, ‘previously used for an industrial process’ or ‘contaminated’.

It is worth pointing out that Britain has been an occupied island for over 8,000 years.  The population in 1300 was as high as it was in 1900, but lived spread through the countryside rather than the cities.  Dyers coloured fabric and tanners prepared skins using dangerous chemicals throughout the country.  If you start a ‘previously unoccupied’ test, you might have to time limit it.  There are only very incomplete records of land use prior to 1946 – beyond the very obvious historical evidence left in buildings themselves.  Evidence of contamination or industrial use is patchy.

If one looks at ‘contamination’ as a measure of brownfield, it requires expensive scientific evidence.  A farmyard and outbuildings can have been move heavily contaminated with oil, chemicals and slurry than the tarmac surfaces of an abandoned gas works.  Land can become contaminated by poisoned groundwater without ever having been ‘used’.

If the tax is to be levied at two rates, how are they to be distinguished?  It may be worth considering a system akin to the stamp duty disadvantaged areas lists.  These lists of parishes, where a reduced rate applies to all land within them.  This has the advantage of certainty – all parties can establish the rate applicable in advance – and flexibility insofar as the Government can add or subtract areas (with warning) where it wishes to help/hinder development.

17) Transitional arrangements

Any tax which hopes to have no punitive effects has to have transitional arrangements and/or a long lead in with publicity.

18) Double taxation

Much depends on who bears this tax – but we also need certainty on what tax relief there will be for what is in effect another overhead on business.  Only then can its real cost be factored into the price of land.

Currently, developers are forced to build playgrounds, sports halls, etc. in exchange for achieving the s.106 consents.  The costs of designing, building and commissioning these assets are all tax deductible.

If the provision of assets is to be changed into the provision of cash via PGS, it would need to be a deductible expense if it is not to cost more.

19) VAT

We need to confirm whether the payment of PGS will or will not be a payment for a supply for VAT purposes.  

VAT creates further major problems.  The planning authorities have, to date, received their “community assets” VAT free whereas if they had been built as commissioned work for the local authority, they would have been charged VAT at 17.5%.

The VAT ‘thinking’ has been as follows - the developer is in the business of building houses for sale.  All the costs he incurs are costs necessitated by the purpose of selling houses.  He does not sell sports halls and he has no wish to build or sell sports halls - so all VAT incurred in building sports halls will be deductible from the VATable supply he makes – houses.  Houses are 0% supply so he recovers VAT in full.  House builders do not charge the local authority for the sports hall etc provided – they are not a VATable supply being a sort of ‘gift’.

If the ‘blackmail route’ is stopped, and the local authority receives money in its place – let us say the same amount of money that the house builder would have paid to build a notional sports hall – the authority will have to commission a builder to build a sports hall.  The builder will, however, charge VAT at 17.5%.

We suspect that it is avoidance of the VAT that has been one of the incentives for local authorities to blackmail developers with such abandon.  If this shortfall is not addressed, it seems likely that the ‘scaling back’ of the ‘conditions’ on planning consents will be very temporary.  This does need some thought.  If local authorities are expecting the same level of community assets from the PGS as received to date, it will cost developers/landowners 117% of previous costs.  This is a big price to pay for simplifications to the s. 106 system.

20) Size of plot – a caution

This is just to caution any tax that gives different rates dependant on types of previous use.  An area of redevelopment may combine many areas which were previously held in different ownership and will be scattered with currently occupied and long unoccupied buildings standing in large and small plots.  A plot sold to a developer may have had several land uses.  Development will reconfigure an area in ways that make it unrecognisable with new roads and boundaries.  A development may cross or span the boundaries between two planning authorities.  Any tax needs to ‘understand’ this.

21) The Rate

What ‘zone’ is contemplated for the rate (0-10%, 10-20%, …?)  When consulting on the effect of the PGS, it will be important for the industry to consider the size of the ‘bite’ it will have.

Will the rate: 

· vary between local authorities?

· vary between projects – for example will it be set differently for a development which is 99% social housing from one which is 1% social housing?

· be fixed by the Chancellor as a tax like corporation tax or VAT? 

· or set by another Government department?  

· or set by local authorities themselves?

22) The link between PGS and S106

The link with S106 is very important. The industry’s initial objection to the proposed tariff, when it was first suggested over two years ago, was that it could see itself paying twice – S106 and a tariff – even worse than the current S106 situation. The current ODPM idea is that site-related matters (on a strict necessity test) – e.g. road access, roundabout, ecological requirements on the site, etc. – would be covered by planning conditions (which gets around the “blackmailing” problem of current S106 agreements, whereas the tariff would be a form of ‘impact’ charge covering the wider impact of development (schools, health, general roads and transport, leisure, etc.). The tariff would be assessed by the LA to cover the impact of development in the district and tested at the local plan enquiry. If the PGS were introduced instead of the proposed tariff, the LA would want it to cover all these ‘impact’ costs. But as it would be set as a general percentage rate, possibly by the Treasury, independently of any ‘impact’ considerations, there is no guarantee it would be sufficient to cover these impacts; or indeed it might be much greater than needed to cover them if set quite high.

23) The Route Forward – comments by Liz Bridge, HBF Tax Advisor

Once you have had a chance to consider this paper, and to formulate some ideas, perhaps some small meetings, purely to look at the tax mechanism, would be a good idea.  I would say the person chargeable and the chargeable event are the most essential ‘bones’.  Much of the rest is flesh which has to be bonded/fixed around those bones.  Only if you/we can set those two right can a workable tax be created.  It would seem sensible to take these at our first meeting/meetings.

House Builders Federation

8 June 2004
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